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P R E F A C E.

THE following flieets contain the fub-

ftance of a courfe of ledures on the laws

of England, which were read by the author in

the univerfity of Oxford. His original plan

took its rife in the year 1753: and, notwitli-

ftanding the novelty of fuch an attempt in this

age and country, and the prejudices ufually

conceived againft any innovations in the efia-

blifhed mode ofeducation, he had the fatisfaclion

to find (and he acknowleges it with a mixture
of pride and gratitude) that his endeavours vrere

encouraged and patronized by thof^, both in

the univerfity and out of it, whofe good opi-

nion and eileem he was principally defirous to

obtain.

The death of Mr. Viner in 1756, and his

ample benefadion to the univerfity for promot-
ing the ftudy of the law, produced about two
years afterwards a regular and public eftablilh-

ment of what the author had privately under-

a taken.



ii PREFACE.
taken. The knowlege of our laws and confti-

tutioa was adopted as a liberal fcience by ge-

neral academical authority ; competent endow-
ments were decreed for the fupport of a ledurer,

iuid the perpetual encouragement of ftudents

;

and the compiler of the enfuing commentaries
had the honour to be eleded the firft Vinerian

profelTor.

In this fituation he was led, both by duty and
inclination, to inveftigate the elements of the

law, and the grounds of our civil polity, with
greater a/Tiduity and attention than many have
thought it necelTary to do. And yet all, who
of late years have attended the public admini-

ftratio£i of juftice, muft be fenfible that a maf-^

terly acquaintance with the general fpirit oflaws

and the principles of univerfal jurilprudence,

combined with an accurate knowlege of our

own municipal conftitutions, their original,

realbn, and hiftory, hath given a beauty and
energy to many modern judicial decilions, with

which our anceftors were wholly unacquainted.

Jf, in the purfuit of thefe inquiries, the author

hath been able to redify any errors which either

himfelf or others may have heretofore imbibed,

his pains w^ill be fufficiently anfwered : and, if

in feme points he is ftill miftaken, the candid

and judicious reader will m.ake due allowances

for the difficulties of a fearch fo new, fo exten-

five, and fo laborious.

• The
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The labour indeed of thefe refearches, and of

a regular attention to his duty, for a feries of fo

tnany years, he hath found inconfiftent with his

health, as well as his other avocations : and
hath therefore delired the univerfity's permif--

iion to retire from his office, after the concluiion

of the annual courfe in which he is at prefent

engaged. But the hints, which he had colleded

for the ufe of his pupils, having been thousjht

by fome of his more experienced friends not

w^iolly unworthy of the public eye, it b there-

fore with the lefs reludance that he now com-
mits them to the prefs : though probably the lit-

tle degree ofreputation, which their author may
have acquired by the candor of an audience (ji

teft widely different from that of a deliberate

perufal) would have been better confulted by a

total fupprelTion of his ledures j had that

been a matter intirely within his power.

For the truth is, that the prefent publica-

tion is as much the eifed of neceffity, as it is of
choice. The notes which were taken by his

hearers, have by fome of them (too partial in

his favour) been thought worth revifing and
tranfcribingi and thefe tranfcripts have been
frequently lent to others. Hence copies have
been multiplied, in their nature imperfed, if

not erroneous; fome of which have fallen

into mercenary hands, and become the objed
a 2 of



iv PREFACE.
of clancleftine fale. Having therefore fo much
reaibn to apprehend a furreptitious impreffion)

he chofe rather to fubmit his own errors to the

world, than to feem anfwerable for thofe of

other men. And, with this apology, lie com-
mits himfelf to the indulgence of the pubhc.

2 Nov. 176,5

C O N T E N T S.
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INTRODUCTION.

Section the first.

On the study of the LAW.*

Mr. Vice-Chancellor, and gpntlemek

OF the university,

THE general expeSation of (o numerous and re-

fpeftable an audience, the novelty, and (I may
add) the importance of the duty required from

this chair, rrjufl: unavoidably be produftive of

great diffidence and apprehenfions in him who has the ho-

nour to be placed in it. He muft be fenfible how much
will depend upon his condu£l in the Infancy of a ftudy,

which is now firfl: adopted by public academical authori-

ty; which has generally been reputed (however unjuftly)

of a dry and unfruitful nature ; and of which the theore-

tical, elementary parts have hitherto received a very mo-
derate fhare of cultivation. He cannot but reflect that,

• if either his plan of inftructipn be crude and injudicious,

or the execution of it lame and fuperficial, it will cafl a

damp upon the farther progrefs of this moft ufeful and mofl: ra-

tional branch of learning; an^ may defeat for a time the public-

Read in Oxford at the opening of the Vinerian le£lures-, j^ Oft, 1758.

A 2 fpirited



4 On the S T u c V . Introd.

fpirited (^efign of our wife and munificent benefaf^or. And

this he muft more cfpecially dread, v/hen he feels by experi-

ence how unequal his abilities are. (unafTifted by preceding ex-

amples) to complete, in the manner he could wiih, fo exten-

five and arduous a talk ; fince he freely ccnfeffes, that his

former miOre private attempts have fallen very fhort of his

own ideas of perfeftion. And yet the candour he has already

experienced, and this lafl tranfcendent mr.rk of regard, his

rrefent nomination by the free and unanimous fuffrage of a

great and learned univerfity (an honour to be ever remem-

bered with the deepeft and mofl: affe£tionate gratitude) thefe

teftimonies of your public judgment mull: entirely fuperfede

his own, and forbid himi to believe himfelf totally infufficient

for the labour at leaft of this employment. One thing he will

venture to hope for, and it certainly fhall be his conflant aim,

by diligence and attention to atone for his other defeQs;

efleeming, that the beft return, which he can poflibly make

for your favourable opinion of his capacity, will be his unwea-

ried endeavours in fome little degree to deferve it.

The fcience thus committed to his charge, to be cultivated,

methodized, and explained in a courfe of academical leQures,

is that of the laws and conftitution of our country : a fpecies of

knowledge, in which the gentlemen of England have been

more remarkably deficient than thofe of all Europe befidds.

In moft of the nations on the continent, where the civil or im-

perial law under different modifications is clofely interwoven

with the municipal laws of the land, no gentleman, or at leaft

no fcholar, thinks his education is completed, till he has at-

tended a courfe or two of leftures, both upon the inftitutes of

Juftinian and the local conflitutions of his native foil, under

the very eminent profeffors that abound in their univerfities.

And in the northern parts of our own ifland, where alfo the

municipal laws are frequently conne8:ed with the civil, it is

difficult to m.eet with a perfon of liberal education, who is de-

(litute of a competent knov/ledge in that fcience, v^^hich is to

be the guardian of his natural rights and the rule of his civil

conduct.

Nor
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Nor have the imperial laws been totally negleded even in

the Engliih nation. A general acquaintance with their decifj-

ons has ever been defervedly confidercd as no fmail aGcomplilh-

ment of a gentleman ; and a tafliion has prevailed, efpecially

of late, to tranfport the growing hopes of this idand to foreign

univerfities, in Switzerland, Germany, and Holland; which,

though infinitely inferior to our own in every other confidera-

rion, have been looked upon as better nurferies of the civil or

(which is nearly the fame) of their own municipal law. In the

mean time it has been the peculiar lot of our admirable fyftem

of laws, to be negle<5led, and even unknown, by all but one

practical profelTion; though built upon the foundell; foundati-

ons, and approved by the experience of ages.

Far be it from me to derogate from the fludy of the civil

law, confidered (apart from any binding authority) as a col-

le6tion of written reafon. No man is more thoroughly per-

fuaded of the general excellence of its rules, and the ufual

equity of its deciiions, nor is better convinced of its ufe as

well as ornament to the fcholar, the divine, the flatefman

and even the common lawyer. But we muft not carry our ve-

neration fo far as to facrifice our Alfred and Edward to the

manes of Theodofius and Juilinian ; we mufl not prefer the

edift of the praetor, or the refcript of the Roman emperor,

to our own immemorial cufloms, or the fanftions of an En-
gliih parliament; unlefs we can alfo prefer the defpotic mo-
narchy of Rom-e and Byzantium, for whofe meridians the

former were calculated, to the free conilitution of Britain,

which the latter are adapted to perpetuate.

Without detracting therefore from the real merit which

abounds in the imperial law, I hope I may have leave to afTert,

that if an EngUfhman mull be ignorant of either the one or the

other, he had better be a ftranger to the Roman than the Englifh

inftitutions. For I think it an undeniable pofition, that a com-

petent knov/ledgeof thelaws of that fociety, in which we live,

A 3 is
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is the proper accomplifliment of every gentleman and fchblar;

an highly ufeful, I had almoft faid effential, part of liberal and

polite education. And in this I am warranted by the example

of antient Rome; where, as Cicero informs us (a), the very

boys were obliged to learn the twelve tables by heart, as a car-

men necejfarium or indifpenfable leflbn, to imprint on their ten-

der minds an early knowledge of the laws and conftitutions of

their country.

But as the long and univerfal neglefl of this (ludy, with us

in England, feems in fome degree to call in queftion the truth

of this evident pofition, it fhall therefore be the bufinefs of this

introduftory difcourfe, in the firft place to demonftrate the

utility of fome general acqaaintance with the municipal law of

the land, by pointing out its particular ufes in all confiderable

fituations of life. Some conjectures will then be offered with

regard to the caufes of neglefting this ufeful ftudy ; to which

will be fubjoined a few reflexions on the pecuhar propriety of

reviving it in our own univerfities.

And, firfl:, to demonflrate the utility of fome acquaint-

ance with the laws of the land, let us only refleft a moment

on the fingular frame and polity of that land, which is govern-

ed by this fyftem of laws. A land, perhaps the only one in

the univerfe, in which political or civil liberty is the very end

and fcope of the conftitution (b). This liberty, rightly un-

derftood, confifts in the power of doing whatever the laws

permit (c); which is only to be efFefted by a general confor-

mity of all orders and degrees to thofe equitable rules of ac-

tion, by which the meaneft: individual is proteQied from the

infults and opprefilon of the greateft. As therefore every

fiibjeSt is interefted in the prefervation of the laws, it is in-

cumbent upon every man to be acquainted with thofe at leafl,

with which he is immediately concerned; left he incur the cen-

fure, as well as inconvei^nce, of living in fociety without know-

:ng the obligations which it lays him under. And thus much

(a) De Legg. i. 43, libct, nift quid vi, aut jure prchihetur.

(b) Montefq. Efp. L.l.u.c.e,. Irft. i. 3. i.

(c) Facultas ejus, qutd cuiquefacere *
/ ipay
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may fuffice for perfons of inferior condition, who have neither

time nor capacity to enlarge their views beyond that contracted

fphere in which they are appointed to move. But thofe, on

v/hom nature and fortune have beftowed more abilities and

greater leifure, cannot be fo eafily excufed. Thefe advan-

tages are given them, not for the benefit of themfelves only,

but alfo of the public : and yet they cannot, in any fcene of

life, difcharge properly their duty either to the public or them-

felves, without fome degree of knowledge in the laws. To
evince this the more clearly, it may not be amifs to defcend to

a few p, rticulars.

Let us therefore begin with our gentlemen of independent

eilates and fortune, the moft ufeful as well as confiderable body

of men in the nation; whom even to fuppofe ignorant in this

branch of learning is treated by Mr. Locke (d) as a ftrange ab-

furdity. It is their landed property, with its long and volumi-

nous train of defcents and conveyances, fettlements, entails,

and incumbrances, that forms the moft intricate and moft ex-

tenfive obje£l: of legal knowledge. The thorough compre-
henfion of thefe, in all their minute diftinflions, is perhaps too

laborious a tafk for any but a lawyer by profeflion: yet ftill

the underftanding of a few leading principles, relating to

eftates and conveyancing, may form fome check and guard up-

on a gentleman's inferior agents, and preferve him at leaft

from very grofs and notorious impofition.

Again, the policy of all laws has made fome forms neceflary

in the wording of laft wills and teftaments, and more with re-

gard to their atteflation. An ignorance in thefe mud: always be

of dangerous confequence, to fuch as by choice or neceflity com-
pile their own teftaments without any technical afliftance. Thofe
who have attended the courts of juftice are the beft witneflesof

theconfufion and diftreffesthat are hereby occasioned in families-

and of the difficulties that arife in deeming the true meaninfr

(u) Education. §, 1C7,

A A ^f
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of. the teflator, or fometimes in difcovering any nneaning at all

;

io that in the end his eftate may often be veded quite contrary

to thefe his enigmatical intentions, beeaufe perhaps he has

omitted one or two formal words, which are necefTary to afr

certain the fenfe with indifputable legal precifion, or has exe-

cuted his will in the prefence of fewer witnefles than the law

re<|uires.

But to proceed from private concenis to thofe of a more

public confideration. All gentlemen of fortune are, in con-

fequence of their property, liable to be called upon to efta-

blifli the rights, to eftimate the injuries, to weigh the accufa-

tions, and fometimes to dilpofe of the lives of their fellow-fub-

jecLS, by ferving upon juries. In this fituation they have fre-

quently a right to decide, and that upon their oaths, quefti-

ons of nice importance, in the folution of which fome legal

Ikill is requifite; efpecially where the law and the fact, as it

often happens, are intimately blended together. And the ge-

neral incapacity, even of our beft juries, to do this with any

tolerable propriety, has greatly debafed their authority; and

has unavoidably thrown more power into the hands of the judg-

es, to dired, control, and even reverfe their verdicts, than

perhaps the conflitution intended.

But it is not as a juror only that the Englifli gentleman is

called upon to determine queftions of right, and diflribute ju-

flice to his fellow-fubjefts : it is principally with this order of

m^n that the commiffi'on of the peace is filled. And here a

very ample jfield is opened for a gentleman to exert his talents,

by maintaining good order in his neighbourhood ; by punifh-

ing the diflblute and idle; by prote8ing the peaceable and in-

dudrious ; and, above all, by healing petty difPerences and

preventing vexatious profecutions. But, in order to attain

thefe defirabie ends, it is neceflary that the magiftrate fliould

underftand his bufinefs ; and have not only the will, but the

power aKo, (under which muft be included the knowledge) of

adminiftrihg legal and effeft'ual juftice. Elfe, when he has

miftakcn his authority, through pafTion, through ignorance,

or abfurdity, he will be the obje6: of contempt from his infe-

riors.
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riors, and of ceilfure from thofe to whom Le Is accountable

tor his condufit.

\
Yet farther; mofl: gentlemen of confiderable property, at

feme period or other in their lives, are ambitious of reprefent-

ing their country in parliament : and thofe, who are ambiti-

ous of receiving fo high a truft, would alfo do well to remem-

ber its nature and importance. They are not thus honourably

diftinguifhed from the reft of their fellow-fubje6ls, merely

that they may privilege their perfons, their eftates, or their

domeftics; that they may lid under party banners ; may grant

or with-hold fupplies; may vote with or vote againft a popu-

lar or unpopular adminiftration ; but upon confiderations far

more interefling and important. They are the guardians of

the Englifh conftitution ; the makers, repealers, and inter-

preters of the Englifh lav/s ; delegated to watch, to check,

and to avert every dangerous innovation, to propofe, to adopt,

and to cheriih any folid and well-weighed improvement; bound

by every tie of nature, of honour, and of religion, to tranfmit

that conftitution and thofe laws to their pofterity, amended if

poiTible, at leafl: without any derogation. And hew unbe-

coming muftit appear in a member of the legislature to vote

for a new law^, who is utterly ignorant of the old! what kind

of interpretation can he be enabled to give, who is a ftran-

ger to the text upon which he comments 1

Indeed it is perfectly amazing, that there fhould be no

other ftate of life, no other occupation, art, or fcience, in

which fome method of inftruOion is not looked upon as

requifite, except only the fcience of legiilation, the nobleft

and moft difficult of any. Apprenticefhips are held necef-

fary to almoft every art, commercial or mechanical : a

long courfe of reading and ftudy muft form the divine, the

pbyfician, and the practical profeflbr of the laws : but every

man of fuperior fortune thinks himfelf horn a legiflator.

Yet TuUy v/as of a different opioion ; " it is neceffary,

favs
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** fays he (e), for a fenator to be thoroughly acquainted with
*' the conftltution ; and this, he declares, is a knowledge of

" the mod extenfive nature; a matter of fcience, of dili-

** gence, of reflexion ; without which no fenator can polTibly

*' be fit for his office.'*

Tut. mifchiefs that have arifen to the public from inconfi-

derate alterations in our laws, are too obvious to be called in

queflion ; and how far they have been owing to the defedive

education of car fenators, is a point well worthy the public

attention. The common law of England has fared like other

venerable edifices of antiquity, which rafh and unexperienced

workmen have ventured to new-drefs and refine, with all the

rage of modern improvement. Hence frequently its fymme-

try has been deftroyed, its proportions diftorted, and majeftic

fimplicity exchanged' for fpecious embelliniments and fantaftic

novelties. For, to fay the truth, almofl: all the perplexed

queftions, almofl; all the niceties, intricacies, and delays

(which have fometimes difgraced the Englifh, as well as other,

courts of jufiice) owe their original not to the common law it-

felf, but to Innovations that have been made in it by afts of

parliament ; " overladen (as fir Edward Coke expreffes it)

*' with provifoes and additions, and many times on a fudden

" penned or corre6led by men of none or very little judgment

** in lav>^." This great and well-experienced judge declares,

that in all his time he never knew two queftions made upon

rights merely depending upon the common law ; and warmly

laments the confufion introduced by ill-judging and unlearned

Jeglllators. " But if, he fubjoins, a6ts of parliament were af-

" ter the old faihion penned, by fuch only as perfectly knew
*" what the com.mon law was before the making of any afit of

" parliament concerning that matter, as alfo how far forth

** former flatutes had provided remedy for former mifchiefs,

" and defe8:s difcovered by experience; then Ihould very few

[e] De Leg?. 3. iS. EJl fenatcrl tiae, dlUgentiae, inemortae eft; fine

nc:fjjarium ncJJ'e retnpubliccm; idque cjuo paratvs ejfefcncitcr Tiullopaflo petefi.

Lis patct .—genus kcc cmr.e fcuvi^ (t) 2 Rep. Pref.

' quel
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" queftlons in law arife, and the learned Ihould not fo often

" and fo much perplex their heads to make atonement and
" peace, by conftruftion of law, between infenfible and dif-

" agreeing words, fentences, and provifoes, as they now do.'*

And if this inconvenience was fo heavily felt in the reign of

queen Elizabeth^ you may judge how the evil is increafed

in later times, when the ftatute book is fwelled to ten times

a larger bulk ; unlefs it fhould be found, that the penners of

our modern ftatutes have proportionably better informed them-

felves in the knowledge of the common law.

What is faid of our gentlemen in general, and the.pro-

priety of their application to the ftudy of the laws of their

country, will hold equally ftrong or ftill ftronger with regard

to the nobility of this realm, except only in the article of ferv-

ing upon juries. But, infteadofthis, they have feveral pecu-

liar provinces of far greater confequence and concern ; being

not only by birth hareditary counfellors of the crown, and

judges upon their honour of their brother-peers, but alfo arbi-

ters of the property of all their fel!ow-fubje6:s, and that in the

lift refort. In their judicial capacity they are bound to decide

the nicefl and mofl: critical points of the law ; to examine and

correft fuch errors as have efcaped the mofl: experienced fages

of the profeffion, the lord-keeper and the judges of the courts

at Wefliminfter. Their fentence is final, decifive, irrevoca-

ble; no appeal, no correQion, not even a review can be had:

and to their determination, whatever it be, the inferior courts

ofjuftice muft conform ; otherwife the rule of property would

no longer be uniform and fteady.

Should a judge in the mofl; fubordinate jurifdi6lion be de-

ficient in the knowledge of the law, it would refleft infinite con-

tempt upon himfelf and difgrace upon thofe who employ him.

And yet the confequence of his ignorance is comparatively vcrv

trifling and fmall: his judgment may be examined, and his er-

rors redified, by other courts. But how much more ferious and

afil'eftinfe;



12 On the S r u D Y Introd.

afTe^llng is the cafe of a fuperior judge, if without any fkill irr

the laws he will boldly venture to decide a quellion, upon which

the welfare and fubfiilence of whole families -may depend!'

where the chance of his judging right, or wrong, is barely-

equal ; and where, if he chances to judge wrong, he does an

injury of the moft alarming nature, an injury without pofTibi-

lily of redrelsl

... ^

Yet, vafi: as this trufl: is, it can no where be fo properly

repofed as in the noble hands where our excellent conftitution

has placed it : and therefore placed it, becaufe, from the in-

dependence of their fortune and the dignity of their flation,

they are presumed to employ that leifure which is the confe-

qutnce of both, in atiaining a more exteniive knowledge of

ihc laws than perfons of inferior rank : and becaufe the found-

ers of our polity relied upon that delicacy of fentiment, fo oe-

culiar to noble birth ; which as on the one han4 it will prevent

cither intereft or affeSion from interfering in quertions of right,

fo on the other it will bind a peer in lionour, an obligation

•which the law eftecras equal to another's oath, to be maimer

cf thofe points upon which it is his birthright to decide.

The Roman pandefls will furnifh us with a piece of hlflo-

ry nor unapplicable to our prcfent purpofe. Servius Sulpicius,.

a gentleman of the patrician order, and the celebrated orator,

had occafion to take the opinion of Quintus Mutius Scaevola,

the oracle of the Roman law ; but for want of fome know-

ledge in that fciencc, could not fo much as underfland the,

technical terms, which his friend was obliged to make ufe of.

Upon which Mutius Scaevola could not forbear to upbraid

him with this memorable reproof (g),
" that it was a Ihame

" for a patrician, a nobleman, and an orator of caufes, to be.

** ignorant of that law in which he was fo peculiarly concern-.

'' ed." This reproach made fo deep an impreifion on Sulpi-

cius, that he immediately applied himfelf to. the fludy of the,

lav/ ; Avherein he arrived to that proficiency, that he left

(g) Ff. I. 2. 2. §. 4-!. Turpe eJJ'c J-'a.'riiio, et nd'iU, et caufas orenti^ jus in

qu« -jerjorstur igmrare.

behind
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fcehind him aboi:t a hundred and fourfcore volurties of h;s

own compiling upon the fubjeft ; and became, in the opinion

of Cicero (h), a much more complete lawyer than ever Muti-

us Scaevola himfelr.

I WOULD not be thought to recommend to our Englilli no-

bility and gentry to become as great lawyers as Sulpicius;

though he, together with his charafter, fuftained likewife that

of an excellent orator, a firm patriot, and a wife indefatigable

fenator; but the inference which arifes from the (lory is this^

that ignorance of the laws of the land hath ever been efieemed

difhonourable, in thofe who are entrufted by their country to

maintain, to adminifler, and to amend them.

But furely there is little occafion to enforce this argument

any farther to perfons of rank and diltinftion, if we of this

place may be allowed to form a general judgment from thofe

who are under our infpeftion : happy, that while we lay down

the rule, we can alfo produce the example. You will there-

fore permit your profelTor to indulge both a public and private

fatisfaclion, by bearing this open teftimony ; that in the in-

fancy of thefe Irudies among us, they were favoured with the

moil diligent attendance, and purfued with the mofi: unwea-

ried application, by thofe of the nobleft birth and mofl: ample
patrimony : fome of whom^ are fliil the ornaments of this feat

ollearning; and others at a greater diftance continue doing

honour to its inflitutions, by comparing our polity and laws

with thofe of oi:her kingdoms abroad, or exerting their fena-

torial abilities in the councils of the nation at heme.

Nor will fome degree of legal knowledge be found m the leaft

fuperfluous to perfons of inferior rank; efpeciaily thofe of the

learned profeflions. The clergy in particular, befides the com-
mon obligations they are under in proportion to their rank and
fortune, have alfo abundant reafon, confidered merely as clcrp v-

(h) Brut 41.

men.
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men, to be acquainted with many branches of the law, which

are almbft pecuHar and appropriated to themfelves alone.

Such are the laws relating to advowfons, inftitutions, and in-

duftions; to fimony, and fimoniacal contrafts ; to uniformi-

ty, refrdence, and pluralities ; to tithes and other ecclefiafti-

cal dues ; to marriages (more efpecially of late) and to a vari-

ety of other fubje6ts, which are configned to the care of their

order by the provifions of particular ftatutes. To underftand

thefe aright, to difcern what is warranted or enjoined, and

what is forbidden by law, demands a fort of legal apprehenfi-

on ; which is no otherwife to be acquired than by ufe and a

familiar acquaintance with legal writers.

For the gentlemen of the faculty of phyfic, I muft frankly

own that I fee no fpecial reafon, why they in particular fhould

apply themfelves to the ftudy of the law ; unlefs in common
with other gentlemen, and to complete the character of gene-

ral and extenfive knowledge ; a character which their profefTi-

on, beyond others, has remarkably deferved. They will give

me leave however to fuggeft, and that not ludicroufly, that it

might frequently be of ufe to families upon fudden emergen-

cies, if the phyfician were acquainted with the doflrine of laft

wills and teftaments, at leaft fo far as relates to the formal part

of their execution.

But thofe gentlemen who intend to profefs the civil and ec-

clefiaftical laws in the fpiritual and maritime courts of this king-

dom, are of all men (next to common lawyers) the moft indif-

penfably obliged to apply themfelves ferioufly to the ftudy of our

municipal laws. For the civil and canon laws, confidered with

refpe£l to any intrinfic obligation, have no force or authority in

this kingdom; they are no more binding in England than our

laws are binding in Ronne. But as far as thefe foreign laws, on

account of fome peculiar propriety, have in fome particular cafes,

and in fome particular courts, been introduced and allowed by

our laws, io far they oblige, and no fafther ; their authority being

wholly founded upon that permiflion and adoption. In which we

are not fmgular in our notions ; for even in Holland, where the

imperial



§. I. of the V> t\v7. • 15

imperial law is much cultivated and its decifions pretty gene-

rally followed, we are informed by Van Leeuwen (i), that,

*'
it receives its force from cuftom and the confent of the peo-

'* pie, either tacitly or exprefsly given : for otherwife, he adds,

" we {hould no more be bound by this law, than by that of the

*• Almains, the Franks, the Saxons, the Goths, the Vandals,

" and other of the antient rations." Wherefore, in all points

in which the different fyflems depart from each other, the

law of the land takes place of the law of Rome, whether an-

tient or modern, imperial or pontifical. And in thofe of our

Englilh courts wherein a reception has been allowed to the ci-

vil and canon laws, if either they exceed the bounds of that re-

ception, by extending themfelves to other matters, than are

permitted to them ; or if fuch courts proceed according to the

decifions of thofe laws, in cafes wherein it is controlled by the

law of the land, the common law in either inftance both may,

and frequently does, prohibit and annul their proceedings (k)

:

and it will not be a fufficient excufe for them to tell the king's

courts at Weftminfter, that their praftice is warranted by the

laws of Juflinian or Gregory, or is conformable to the de-

crees of the Rota or imperial chamber. For which reafon it

becomes highly neceffary for every civilian and canonift that

would a6l with fafety as a judge, or with prudence and repu-

tation as an advocate, to know in what cafes and how far the

Englifli laws have given fan£lion to the Roman ; in what points

the latter are rejeftcd ; and where they are both fo intermixed

and blended together, as to form certain fupplemental parts of

the common law of England, diftinguiflned by the titles of the

king's maritime, the king's military, and the king's ecclefiaru-

cal law. The propriety of which inquiry, the univerfity oi

Oxford has for more than a century fo thoroughly feen, that in

her ftatutes(l) {he appoints, that one of the three quedions to be

annually difcuffed at the aft by the jurid inceptors fhall relate to

the common law ; fubjoining this reafon, " quia juris ciiiilisjlu-

** diofos decet baud impcritos ejfejuris municipalise et differentias ex-

(i) DeJicatio cvporis juris civilis. Fletant. 5 Rep. Caudrey's cafe. 2 Ini'r.

Edit. 1663. 599.
(k) Hale. Hift, C. L. c, 2. Selden in (1) Tit. VII. Sea. z, §. 2.

" tcri
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*' teri patriique juris notas hahereH'' And the flatutes (m) of

the univerfity of Cambridge fpeak exprefsly to the fame efFeQ:.

From the general ufe and neceflity of fome acquaintance

v.'ith the ccmmon law, the inference were extremely eafy,

"vvith regard to the propriety of the prefent inflitution, in a

place to which gentlemen of all ranks and degrees reiort, as

the fountain of all ufeful knowledge. But how it has come to

pafs that a defign of this fort has never before taken place in

the univerfity, and the reafon why the faidy of our laws has

in general fallen into difufc,I fliall previoufly proceed to inquire.

Sir John Fortefcue, In his panegyric on th,e lav/s of En-

gland, (v/hich was written in the reign of Henry the fixth)

puts (n) a very obvious queflion in the mouth of the young

prince, whom he is exhortingto apply himfelf to that branch

of learning; *^' why the laws of England, being fo good, fo

*' fruitful, and fo commodious, are not taught in the univerfi-

*^ ties, as the civil and canon laws are ?" In anfwer to which

he gives (o) what feems, with due deference be it fpoken, a

very jejune and unfatisfaftory reafon ; being in fhort, that

" as the proceedings at common law were in his time carried

' on in three different tongues, the Englifh, the La'tin, and

*' the French, tliat fcience mufi: be necefTarlly taught in thofe

*^ three feveral languages ; but that in the univerfities all fci-

" ences were taught in the Latin tongue only ; and therefore

*' he concludes, that they could not be conveniently taught or

" fludied in our univerfities," But without attempting to ex-

amine ferlouily the validity of this feafon, (the very fhadow of

which by the wifdom of your late conftitutions is entirely taken

away) we perhaps may find out a better, or at lead a more

plaufible account, w]-;y the fludy of the municipal laws has been

banKhed from thefe feats of fcience, than what the learned

chancellor thought it prudent to give to his royal pupil.

(m) Dciicr leguiii mcx a dofloratu da- jura ncfcat. Stat. Eliz. R c. 1 4. Cuwel.

bit cprram /egibuj Angliae^ ut nun fit Infiitut. tn proemio.

imperttus earum legum qvas hahet- jua (n) f. 47.

patria, et differentias exteri patriique (o) c. 48.
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That antient colle6:Ion of unwritten maxims and cuftoms,

which is called the common law, however compounded, or

from whatever fountains derived, had fubfifted immemorially

in this kingdom ; and, though fomewhat altered and impaired

by the violence of the times, had in great meafure weathered

the rude fliock of the Norman conqueft. This had endeared it

to the people in general, as well becaufe its decifions were

univerfally known, as becaufe it was found to be excellently

adapted to the genius of the Engliili nation. In the knowledge

of this law confifted great part of the learning of thofe dark

ages ; it was then taught, fays Mr. Selden (p), in the monafte-

ries, in the unherfities^ and in the families of the principal no-

bility. The clergy in particular, as they then engroffed al-

moft every other branch of learning, fo (like their predeceflbrs

the Britifh druids) (q) they were peculiarly remarkable for their

proficiency in the ftudy of the law. Nullus clericus nift cauji-

dicusy is the character given of them foon after the conqueft by

William of Malmfbury (r). The judges therefore were

ufually created out of thefacred order (s), as was likewife the

cafe among the Normans (t) ; and all the inferior offices were

fuf>pUed by the lovi^er clergy, which has occafioned their fuc-

ceffors to be denominated clerks to this day.

But the common law of England, being not committed to

writing, but only handed down by tradition, ufe, and experience,

was not fo heartily relifhed by the foreign clergy ; who came
over hither in fhoals during the reign of the conqueror and his

two fons, and wei-e utter ftrangers to our conftitution as well as

our language. And an accident, which foon after happened, had
nearly completed its ruin. A copy of Juftlnian's pandefts, being

nev/ly (u) difcovered at Araalfi, foon brought the civil law into

(p) In Fletam. 7. 7. evefques, les chanoines les eglifes ccthe-'

(q) Ca-fer de beUo Gal. 6. 12. draiilx, ei les autres perjinnes qui ont
(r) De geft. reg^ I. 4. digmtez in fainae eglife •, les cbbez, les
(s) Dugdale Orig. jurid. c. 8. prieuis convevtaulx, et les gowverneurt
(t) Les juges fcnlfages perfonnes et des eglifes, &i. Grand Ccufiumier, cb.

autenttques,—ftcQme Us archcvefques, 9. (11) C/rf. ^. X). 1 130.

Vol. I. B vogue
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vogue all over the weft of Europe, where before it was quite

laid afide (w) and in a manner forgotten ; though feme traces

of its authority remained in Italy (x) and the eadern provinces

of the empire (y). This now became in a particular manner

the favourite of the popifh clergy, who borrowed the method

and many of the maxims of their canon law from this original.

The ftudy of it was introduced into feveral univerfities abroad,

particularly that of Bologna ; where exercifes were performed,

Ie6lurcs read, and degrees conferred in this faculty, as in

other branches of fcience : and many nations on the continent,

luft then beginning to recover from the convulfions confequent

upon the overthrow of the Roman empire, and fettling by de-

grees into peaceable forms of government, adopted the civil

law, (being the befl written fyftem then extant) as the bails of

their feveral conftitutions ; blending and interweaving it among

their own feodal cufloms, in fome places with a more exten-

five, in others a more confined authority (z).

Nor was it long before the prevailing mode of the times

reached England. For Theobald, a Norman abbot, being

eleded to the fee of Canterbury (a), and extremely addifted

to this new fludy, brought over with him in his retinue many

learned proficients therein ; and among the reft Roger fir-

nanv;d Vacarius, whom he placed in the univerfity of Ox-

ford (b), to teach it to the people of this country. But it

did not meet with the fame eafy reception in England, where

a mild and rational fyftem of laws had been long eftabliftied,

as it did upon the continent ; and, though the monkifti clergy

(devoted to the will of a foreign primate) received it with

eagernefs and zeal, yet the laity, who were more interelT:-

ed to preferve the old conftitution, and had already feverely

felt the effed of many Norman innovations, continued

wedded to the ufe of the common law. Fling Stephen imme-

(\v) LL, FFIftgoth. i. J. 9. -^. D. 1454;

(x) Capitular. Lludov. Pit. 4. 104. (a) A. D. 1138.

(y) Selden in Fletam. 5. 5. (b) Gervaf. Dorobern. jl^. Pontif.

(7) Domat's ireatife of law. c, 13. §. Cantuar, col. 1655.

9. Epijlol. Innottnt. IF. in M. Paris, ad

dialely
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diately publiflicda proclamation (c), forbiiiding the ftudyofthe

laws, then neuly imported from Italy ; which was treated by

the monks (d) as a piece of impiety ; and, though it might

prevent the introduftion of the civil lav/ procefs into our

courts of juftice, yet did not hinder the clergy from readipg

and teaching it in their own fchools and monafteries.

From this time the nation Teems to have been divided into

two parties ; the bifhops and clergy, many of them foreigners,

who applied ihemfelves wholly to the ftudy of the civil and

canon laws, which now came to be infeparably interwoven

with each other ; and the nobility and laity, who adhered with

equal pertinacity to the old common law ; both of them re-

ciprocally jealous of what they were unacquainted with, and

neither of them perhaps allowing the oppofite fyftem that real

merit which is abundantly to be four.d in each. This appears

on the one hand from the fpleen with which the monaftic

writers (e) fpeak of our municipal laws upon all occafions

;

and, on the other, from the firm temper which the nobility

fhewed at the famous parliament of Merton ; when the pre-

lates endeavoured to procure an aft, to declare all baftards le-

gitimate in cafe the parents intermarried at any time after-

wards ; alleging this only reafon, becaufe holy church (that

is, the canon law) declared fuch children legitimate : but " all

" the Earls and barons (fays the parliament roll) (f) with one
*' voice anfwercd, that they would not change the laws of
** England, which had hitherto been ufed and approved." And
we find the fame jealoufy prevailing above a century after-

wards (g), when the nobility declared with a kind of prophetic

fpirit, " that the realm of England hath never been unto this

*' hour, neither by the confent of our lord the king and the lords

** of parliament Ihall it ever be, ruled or governed by the civil

(c) Rog. Bacon, citat. per Selden. in (f) Stat. Merlon, ao Hen. III. c. 9.
Fletam. 7. 6. in Fortefc. c. 33. & g Rep Et omnes comites et harones una 'uoc^

Pref. rejponderuni., quod noluni leges Ar.plicie

(d) Joan. Sarifturien-s. Polycrat. 8. ^^. inutare., quae huccijque ufitatae funt et

(e) Idem., ibid.e^. 16. Polydor, Virgil, approhatae.

Htjl. 1.9. (g) II Ric, II.

B 2 'Maw."
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" law (h)." And of this temper between the clergy and laity

many more inHances might be given.

While things were in this fituation, the clergy, finding it

impoHible to root out the municipal law, began to \Wthdraw

themfclvcs by degrees from the temporal courts ; and to that

end, very early in the reign of king Henry the third, epifcopal

conftitutions were publiflied (i), forbidding all ecclefiailics to

appear as advocates in foro faeculari ; nor did they long con-

tinue to a8: as judges there, not caring to take the oath of

office which wvis then found neceflary to be admlnillred, that

they fhould in all things determine according to the law and

cudom of this realm [k) ; though they ftill kept pofieflion of

the high ofHce of chancellor, an ofhce then of little juridical

power ; and afterwards, as its bufmefs increafed by degrees,

they modeled the procefs of the court at theii own difcretion.

But wherever they retired, and wherever their authority

extended, they carried with them the fame xeal to introduce

the rules of the civil, Inexclufion of the municipal law. This

appears in a particular manner from the fpiritual courts of all

denominations, from the chancellor's courts in both our uni~

verfities, and from the high court of chancery before-men-

tioned ; in all of which the proceedings are to this day in a

courfe much conformed to the civil lav/ : for which no

tolerable reafon can be afligned, unlefs that thefe courts

were all under the immediate dire8:lon of the popifli ec-

clefiaftics, among whom it was a point of religion to exclude

the municipal law
;

pope Innocent the fourth having for-

bidden (1) the very reading of it by the clergy, becaufe its de-

cifions were not founded on the imperial conftitutions, but merely

on the cuftoms of the laity. And if it be confidered, that our

nniverfities began about that period to receive their prefcnt form

of fcholaftic difcipline ; that they were then, and continued to

(h) Selden. Jan, AngUr. I. a. §, 43. kin<;, "vol., i
.
/>. e,-^ \. 599. /

in Fortefc. c. 33. (k) Selden. in Fletam. 9. 3.

(i) Si-eltiian.a«c;7,/^. D. lai;. V.'il- (1) M. Paris ad A. D. ji£4.

be
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be till the time of the reformation, entirely under the influence

of the popil]i clergy ; (fir John Mafon, the firft proteftant,

being alfo the firfl: lay, chancellor of Oxford) this will lead us

to perceive the reafon, why the iiudy of the Roman laws vv«is

in thofe days of bigoivy (m) purfued with fuch alacrity in thefe

feats of learning ; and wliy the common law was entirely def-

pifed, and eileeraed little better than heretical.

And, fince the reformation, many caufes have confpircd to

prevent its becoming a part of academical education. As,

firll, long ufage and eftabliihed cudom ; which, as in every

thing elle, fo efpecially in the forms of fcholaftic excrcife, have

juftly great weight and authority. Secondly, the real iiurinfic

merit of the civil law, conhdered upon the footing of reafon

and not obligation, which was well known to the inftru£tors

of our youth ; and their total ignorance of the merit cf the

common law, though its equal at leall, and perhaps an im-

provement on the other. But the principal reafon of all,

that has hindered the introduSion of this bra-nch of learning,

is, that the fludy of the common law, being baniflied from

hence in the times of popery, has fallen into a quite diffe-

rent channel, and has hitherto been wholly cultivated in

another place. But as this long ufage and eflablifhed cuflom,

of ignorance in the laws of the land, begin now to be

thought unreafonablc ; and as by this means the merit of thofe

(m) There cannot be a flronger in-

ftance of the f/bfurcj and hipeifliiiou'; ve-

nerutinn that wr.s paid to thel'e laws, than

that the mod learntd writers of the times

thcugh' they could not form a perfect

character, even of the blefled virgin,

without making her a civihan and a ca-

nonift. Which Albertus Magnus, the

renowned dominican doi'lor of the thir-

teerth century, thus proves in hiiSt'OTMa

ie lavdihui chriftiferae inrginis (Jiii-

nun wagis quam humanum opus ) qu. 23.

§. i. " Item quod ^ura civilian & Icget,

*' <Sf decreta Jcii'it in jummo, pnbatur
*' hic mcdc:. Japantia adi'iicati manifej-
*' talur in tribuf, unum, quod cbtineat

" innia centra judicfm juj}^m fjf
J'^J'*'

" entem
; fecundo, quod centra adier-

'' farium aflutum & fagacsm ; tertio,

" quod in caufa dejperaia: fed beatif-
''• fima nurpo, contra judicemfapientif-
''• fimuvi^ Dov'-inu-m \ contra nd'verj'a-

" rium callidtjjimum, diaholum: in
" cauja noftra defperata

; fententiam
" optatam obtinuit " To which an
eminent francifcan, two centuries after-

wards, Bernardinus de Bufti (Mariale,
part /^.Jerm. g.J very gravely fub-

joins this note. " Nee Tidetur inccn-
"• gruum mulieret habere peritiam
*' juris. Legitur entm de uxore 'Jcaunis
" Ar.dreae glc[fatoris, quod tantam
" peritiam in vtrcqu^ jure hahuit, ut
" puilue in JetJit Ifgere aufa fit.

B 3 laws



X2 On the Study Introd.

laws will probably be more generally known ; we may hope

that the method of ftudying them will foon revert to its antient

courfe, and the foundations at lead: of that fcience will be laid

in the two univerfities ; without being exclufively confined to

the channel which it fell into at the times I have been jufl: de-

fcribing.

For, being then entirely abandoned by the clergy, a few

ftragglers excepted, the fludy and practice of it devolved of

courfe into the hands of laymen ; who entertained upon their

parts a moft hearty averfion to the civil law (n), and made no

fcruple to profefs their contempt, nay even their ignorance (o)

of it, in the moft public manner. But ftill, as the balance of

learning was greatly on the fide of the clergy, and as the com-

mon law was no longer taught, as formerly, in any part of the

kingdom, it mufthave been fubje6led to many inconveniencies,

and perhaps would have been gradually loft and overrun by the

civil, (a fufpicion well juftified from the frequent tranfcripts of

Juftinian to be met with in Bra6lon and Fleta) had it not been

for a peculiar incident, which happened at a very critical time,

and contributed greatly to its fupport.

The incident I mean was the fixing the court of common
pleas, the grand tribunal for difputes of property, to be held in

one certain fpot ; that the feat of ordinary juftice might be per-

manent and notorious to all the nation. Formerly that, in con-

junftion with all the other fuperior courts, was held before the

(n) Fortefc. Je laud. LL. c. a^. with theking'sl'erjeant, and afterwards

(o) This remarkably appeared in the chief baron of the oxhequer, declares

cafe of the abbot of Torun, M. ziEdfj. them lo be fiat ncnfnnfe •,
" in ccux

i//. 24. who had catifed a certain prior to '' parolx., contra inhibitionem nox-i

be fumnnoned 10 anfwer at Avignon for " operis, vy ad pas entundment:" and

erefVing an oratory contra i:h:bitionem juilice Schardelow mends the matter

novi opens; by which words Mr. Selden, but little by informing him, that they

(in Flet. 8. 5.) very juftly underftands fignify a reftitution in their la-u; for

to be meant the title dencvi operis nun- v.'hich reafon he very fagely refolves

tiatione both in the civil and canon lav/s, to pay no fort of regard to them.

(Ff. 39. I. C. 8. 1 1, and Decretal, not " Ceo n'eji que un reftitution en lour

Extrav. 5. 32.) whereby the erection of " /fy, pur que a ceo navcmus regard^

any new buildings in prejudice of more " ^c"
aBlient ones was prohibited. But Skip.

king's
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king's capital jufticiary of England, in the ania regir, or fuch

of his palaces wherein his royal perfon rellded ; and removed
v/ith his houlhold from one end of the kingdom to the other.

This was found to occafion great inconvenience to the fuitors

;

to remedy which it was made an article of the great ch?.rtercf

liberties, both that of king John and king Henry the third (p)

tliat " common picas fnould no longer follow the king's court

" but be held in fome certain place :" in confequence of which
they have ever fince been held (a few necefHiry removals in

times of the plague excepted) in the palace of Weflminfier

only. This brought together the profefibrs of the municipal

law, who before were difperfed about the kingdom, and

formed them into an aggregate body ; whereby a fociety was

eftabliflied of perfons, who (as Spelman (q) obferves) addiding

themfelves wholly to the iludy of the laws of the land, and

no longer confidering it as a mere fubordinate fcience for the

amufement of leifure hours, foon raifed thofe laws to that pitch

of perfection, which they fuddenly attained under the aufpices

of our Englifh Juftinian, king Edward the firft.
'

In confequence of this lucky afTemblage, they naturally fell

into a kind of collegiate order, and, being excluded from

Oxford and Cambridge, found it neceffary to eflablifh a

new univerfity of their ov/n. This they did by purchafing

at various times certain houfes (now called the inns of court

and of chancery) between the city of Weftminfter, the place

of holding the king's courts, and the city of London ; for

advantage of ready accefs to the one, and plenty of provi-

fions in the other (r). Here exercifes were performed,

ledures read, and degrees were at length conferred in

the common law, as at other univerfities in the canon and

civil. The degrees were thofe of barrifters (firfl ftiled ap-

prentices (s) from appreiidr-e^ to learn) who anfwered to our ba-

(p) f
. 1 1 . nance of king Edward tlie firfl in par-

(q) Glcjfar. 334. liament, in the ioth year of his reign.

(r) Fo.'jfc. c. 48. (Spelm, GVr/T. 37. Dugdale. Ortg.

(s) Apprentices or barrifters feem to jurid. 55.)
have been hxW appointed by an ordi-

B 4. / chelors

:
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chelors ; as the flat€ and degree of a ferjeatit {i), fervientjs ad

legem, did to that of doctor.

The crown feems to have foon taken under its protc£tion

this infant feminary of common law ; and, the more effec-

tually to fofter andcherifli it, king Henry the third in the nine-

teenth year of his reign iffued out an order direfted to the

mayor and fheriffs of London, commanding that no regent of

any law fchools ivitkin that city (hould for the future teach

law therein (u). The word, law, or leges, being a general

term, may create fome doubt at this diflance of time whether

the teaching of the civil law, or the common, or both, is

hereby reftrained. But in either cafes it tends to the fame

end. If the civil law only is prohibited, (which is Mr. Selden's

(w) opinion) it is then a retaliation upon the clergy, who had

excluded the common law from their feats of learning. If the

municipal law be alfo included in the reflriftion, (as fjr Edward

Coke (x) underftands it, and which the words feem to import)

then the intention is evidently this ; by preventing private

teachers within the walls of the city, to collc6l all the common
lawyers into the one public univerfity, which was newly infti-

tuted in the fuburbs.

(t) The firft mention which I have that end volu'tt ligamenta coifae fuae
met with in our lawbooks of ferjeantsor fohere, ut palam monftraret je tonfu-

countois, is in the (latute of Weilm. i. ram habere clericalem\ Jea non e(l

3 Edw. I. c. 25. and in Horn's Mirror, fermijfus. —— Satelles I'erc euin

c. I. §. 10. c. a. §. 5. c. 3. §. I. in the arriptens, non percoifae ligav.ina fed

fame reign. But M. Paris in his life of per guttur eum apprehendens, traxit

John II. abbot of St. Alban's, which he ad carcerem. And hence fir H. Spel-

wrcte in 1255, 39 Hen. III. fpeaks of man conjeflures. (Glojfar. 335.) that

advocates at the common law, or conn- coifs were introduced to hide the ton-

tors (quos band narratores <vu!gariter fure of fuch renegade cleik', as were
appellamus ) as of an order of men well ftill tempted to remain in the fecular

known. And we have an example of courts in the quality of advocates or

the antiquity of the coif in the fame au- judges, notv/iihftanding their prchibi-

thor's hiflory of England, /4. D. 1159 in tion by canon,

the cafe of one William de Bufly; who, (u) Ne aliquis fcholas regem de legi-

being called to account for his great hut ineademci'vitate decaetero ibidem
knavery and mal-praftices, claimed the leges doceat.

benefit of h'S orders or clergy, which till (w) In Flet. 8. 1.

then remained an entire I'ecicf, and to (x) 2 Inft. proem.

In
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In this juridical univerfity (for fuch it is infifletJ lo Inive been

by Fortefcue (y) and fir Edward Coke) (z) there are two forts

of collegiate houfes ; one called inns of chancery, in which

the younger ftudents of the law were ufiially placed, *' learn-

*' ing and {ludying, fays Fortefcue (a), the originals and as it

'* were the elements of the law ; who, profiting therein, as

*' they grew to ripenefs fo were they admitted into the greater*

*' inns of the fame fludy, called the inns of court." And in

thefe inns of both kinds, he goes on to tell us, the knights an»i

b.^rons, with other grandees and noblemen of the realm, did

ir'e to place their children, though they did not defire to have

them thoroughly learned in the lavv^, or to get their living by

its practice : and that in his time there were about two thoit-

fand (ludents at thefe feveral inns, ali of whom he informs us

•wQxeJilii nobiliumy or gentlemen born.

Hence it is evident, that (though under the influence of

the monks our univerfities neglefled this fludy, yet) in the time

of Henry the fixth it was thought highly necefTary and was the

univerfal practice, for the young nobility and gentry to be in-

llrufted in the originals and elements of the laws. But by degrees

this cuflom has fallen into difufe ; fo that in the reign of queen

Elizabeth fir Edward Coke(b) does not reckon above a thoufand

fludents, and the number at prefent Is very confiderably lefs.

Which feems principally owing to thefe reafons : firil, becaufe

the inns of chancery being now almofl: totally filled by the infe-

rior branch of the profefTion, they are neither commodious nor

proper for the refort of gentlemen of any rank or figure ; fo that

there are very rarely any young fludents entered at the inns

of chancery : fecondly, becaufe in the inns of court all forts of

regimen and academical fuperintendance, eitjier with regard to

morals or ftudies, arc found impraSiicable and therefore entirely

neglected: lafHy, becaufe perlons of birth and fortune, after

having finiflied their ufualcourfes at theunlverfities,haveleldom

(y) c. 49- (1) ibtJ.

(z) 3 Rep. pref. (h) tbid.

leifare
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leifure oj' refolution fufficient to enter upon a new fcheme ot

ftudy at a new place of inftiuftion. Wherefore few gentle-

men now refort to the inns of court, but fuch for whom the

knowledge of pradlce is abfolutel)' neceffary ; fuch, 1 mean,
as are intended for the profeflion : the reft of our gentry, (not

to fay our nobility alio) having ufually retired to their edates,

or vifited foreign kingdoms, or entered upon public life, with-

out any inflruftion in the laws of the land ; and indeed with

hardly any opportunity of gaining inflruQion, unlefs it can be

afforded them in thefe feats of learning.

And that thefe are the proper places, for affording afUft-

ances of this kind to gentlemen of all ftations and degrees, can-

r.ot (I think) with any colour of reafon be denied. For not one

of the objetftions, which are made to the inns of court and

chancery, and which 1 have jufl: enumerated, will hold with

regard to the univerfities. Gentlemen may here affociate with

gentlemen of their own rank and degree. Nor are their con-

du6V and ftudies left entirely to their own difcretion ; but re-

gulated by a difcipline fo wife and exa8:, yet fo liberal, fo fen-

fible and manly, that their conformity to its rules (which does

at prefent fo much honour to our youth) is not more the effe8:

of conflraint, than of their own inclinations and choice. Nei-

ther need they apprehend too long an avocation hereby from

their private concerns and amufements, or (what is a more

noble objeQ) the fervice of their friends and their country.

This ftudy will go hand in hand with their other purfuits : it

will ob{lru3: none of them ; it will ornament and aflift them all.

But if, upon the whole, there are any ftill wedded to mo-

naftic prejudice, that can entertain a doubt how far this ftudy is

properly and TGgu\ar\y' academical, fuch perfonsl am afraid either

have not confidered the conftitution and defign of an univerfity,

or elfe think very meanly of it. It muft be a deplorable narrow-

nefs of mind, that would confine thefe feats of inflru£tion to the

Hmited views of one or two learned profeflions. To the praile

of
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of thisage be it fpoken, a more open and generous way of

thinking begins now univerfally to prevail. The attainment

of liberal and genteel accomplilhments, though not of the in-

telle6lual fort, has been thov.ght by our wifeft and moft affec-

tionate patrons (c), and very lately by the whole univerfity (d),

no frnall improvement of our antient plan of education ; and

therefore I may fafely afHrm that nothing (how unufual foever)

is, under due regulations, improper to be taught in this place,

which is proper for a gentleman to learn. But that a fcience,

which dlflinguifhes the criterions of right and wrong ; which

teaches to eftablifh the one, and prevent, punifli, or redrefs

the other; which employs in its theory the nobleft faculties of

the foul, and exerts in its pra6lice the cardinal virtues of the

heart ; a fcience, which is univerfal in its ufe and extent, ac-

commodated to each individual, yet comprehending the whole

community ; that a fcience like this fliould have ever been

deemed unnecelTary to be ftudled in an univerfity, is matter of

aftonifhment and concern. Surely, if it were not before an

obje£t of academical knowledge, it was high time to make it

one ; and to thofe who can doubt the propriety of its recepti-

on among us (if any fuch there be) we may return an anfwer

in their own way ; that ethics are confefiedly a branch of aca-

demical learning, and Ariftotle himfelf has /aidy fpeaking of

the laws of his own country, that jurifprudence, or the know-

ledge of thofe laws is the principal and moft perfeft branch' of

ethics (e).

From. a thorough convicirion of this truth, oOr munificent

benefaflor Mr, ViNER, havingemployeo above half a century in

amafling materials for new modelling and rendering more com-

modious the rude fludy of the laws of the land, configned both

(c) Lord Chancellor Clarendon, in (d) By acceptinf:^ in full convocatioa

his dialogue of education, among his the remainder of Lord Clarendon's hiftr".

trafts, p. 315. appears to have been ve- ry from his noble defcendants, on condi-

ry folicitous, that it might be made " a tion to apply the profits arifing from its

" part of the ornament of our learned publication to the eflabiifhinentof a ma-
" academies to teach the qualities of nag: in the univerfity.

"riding, dancing, and fencing, at (e.)Ti\ua liohnra-afzrri on rr.;ri>uai:
*' thofe feours when rtiore ferious exer- apzrnq X(yi<n? sr'' Etktc. ad Nicoviach,
" cifes (hould be intermitted." /. 5. c, 3.

the
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the plan and execution of thele his public-fplrlted defigns to

the wifdom of his parent univerfity. Refolving to dedicate his

learned labours ,*' to the benefit of pofteriiy and the perpetual

" fervice of his country (f )," he was fenfible he could not per-

form his refolutions in a better and more effeftual manner,

than by extending to the youth of this place thofe affilknces,

of which he fo well reml'mbered and fo iieartily regretted the

want. And the fenfe, which the univerfity has entertained

of this ample and mofl: ufeful bcnefadion, muft appear be-

yond a doubt from their gratitude in receiving it with ail

polTible marks of efleem (g) ; from their alacrity and unex-

ampled difpatch in carrying it into execu'.ion (h); and above

all, from the laws and conftitutions by which they have ef-

feftually guarded it from the negle6t and abufe to which

fuch inftitutions are liable (i). We have ken an univerfal

emulation, who beil mould underfland, or moft faithfully pur-

fue.

{•) See the preface to the eighteenth due of this fund, arifing from the fale

volume of his abridgmeat. of Mr. Vinei''s abridgment, will pro-

babi;' be fufficient herciifter to found

fg) Mi . Vmer Is enrolled among the another fellowfhip and Icholarihip, or

public benefaftors of the univerfity by three more Icholarfhips, as (hail be

decree of convocation. thought moft expedient.

(h) Mr. Viner died June 5, 175^.

}Iin effedV' were collcifted and fettled,

near a volume of his work printed, al-

moin the whole difpofed of, and the ac-

counts made up, in a year and a half

from his deceafe, by the very diligent

.-and woi thy adminiftrators with the will

annexed, (Dr. Wefl and Dr. Good of

Magdalene, Dr. Whalley of Oriel, Mr.
Buckler of All SouIf, and Mr. Betts of

Univerfity college) to whom that care

was configned by theuniverfny. Ano-

ther half ydar was employed in confi-

dering and fettling a plan of the pro-

pofed infu'.uiinn, and in framing the fta-

tuter, thereupon, which were finally

confiimed by convocation on the 3d of

July 1758. The profelTor was eleifled

on the aoth of Oftober following, and

two fcholars on the fucceedir.g day.

And, laftly, it was agreed at the annu-

al audit in 1761, to eftablifh a lellow-

(hip; and a fellow v/as act^ordingly

eledled in January following.—The refi-

(i) The ftatutes are in fubflance as

follow

:

I. That the accounts of this bene-

faction be Separately kept, and annual-

ly audited by the delegates of accounts

and profeffor, and afterwards reported

to convocation.

^. That a profefTnrfliip of the laws

of England be eftablillied, with a lala-

ry of two hundred pounds />f/- annuvi;

the profefior to be ele£led by convocati-

on, and to be at the time of his eled\i-

on at leafl a mafler of arts or bachelor

of civil law in the univerfity of Oxford,

of ten years flanding fiom his matricu-

lation; and alfo a bar-iller at law of

four years (landing at the bar.

3. That fuch profefior (by himfelf,

or by deputy to be previoully approved by

cor.vtjcationj
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fue, the defigns cf our generous patron : and with pleafure we
recolleft, that thofe who are ftioft diftinguiflied by their quiillty,

their

convocation) do read one folemn pub-

lic lefture on the law-, ot England, and

in the Knglifh language, in evtrv ata-

demicai term, at c'eitam ftated times

previoiis to the commcncment ot the

common law term; or forteit twenty

pounds for every omi.Tion to Mr. Viner's

general fund: and aUb (by himfelf, or

by deputy to be approved, if occailonal,

by the vice-chancellor and pioiftors, •,

or, if permanient, both the caufe and

the deputy to be annually approved by

conv9cati'>n) do yearly read one com-
plete courfe of Icftures on the Jaws of

England, and in the Englifh language,

confiding of fixty ledlures at the leaft;

to be read during the univerfity term
time, with fuch proper intervals that not

more than tour ledtures may fall with-

in any fingle week: that the profeffor

do give a month's notice of the time

v.'hen the courfe is to begin, and do read

gratis to tlie fcholars of Mr. Viner's

foundation; but may demand of other

auditors fuch gratuity as fliall be fettled

from time to time by decree of convo-

cation; and that, for every of the faid

fixty ledlures omitted, the profeifor, on
complaint made to the vice-chancellor

within the year, do forfeit forty fhillings

to Mr. Viner's general fund ; the proof

of having performed his duty to lie up-
on the faid profelfor.

4. Th AT every profeffor do continue

in his office during life, unlefs in cafe of

fuch mifbehaviour as fhall amount to

bannition by the univerfity ffatutes; or

unlefs he deferts the profeflion of the

law by betaking himfelf to another
profeflion; or unlefs after one admciii-

tion by the vice-chancellor and proclors

for notorious neglefV, he is guilty of
another flagrant omifllon: in any of
which cafes he be deprived by the vice-

chancellor, with confeiit ot the houfe
of convocation.

5. That fuch a number of fellow-

ftiips with a fVipend of fifty pounds per
en uni^ and fcholaifhips v.'ith a ftinend

of thirty pounds, be eltablilhed, as the

convocation fh-4ll from time to time or-

dain, according to the Itate ot Mr. Vi«

net's revenues.

6. That every fellow be elcdVcd by

convocation, and at the lime of ek>!^;-

on be unman ied, and at icaft be mailer
of arts or bachelor of civil law, and a
member of feme college or hall in the

univerfity of Oxford ; the fcholars of
this foundation or luch as have been
fchola.s (if qualified and approved of

by convscaiion) to have the preference:

that, if net a barrifter when chofen, he
be called to the bar within one year af^

ter his ele£lion; but refide in the uni-

verfity two months in every year, or in

cafe of non-refidence do forfeit the fti-

pend of that year to Mr. Viner's gene-
ral fund.

7. That every fcholar be ele£led

by convocation, and at the time of elec-

tion be unmarried, and a member of

fome college or hall in the univerfity

ol" Oxford, who (liall have been matri-
culated twenty-four calendar months
at the leafl : that he do take the de-
gree of a bachelor of civil law with all

convenient fpeed; (either proceeaing in

arts or ctherwife) and previous to his

taking the fame, between the fecond
and eighth year from his matriculation,

be bound to attend two courfes of the

protefior's lectures, to be certified un-
der the profeffor's hand; and within
one year after taking the fame to be
called to the bar : that he do annually
refide fix months till he is of four years

ftanding, and four months from that

time till he is mailer of arts or bache-
lor of civil law; after which he be
bound to refide two months in every

year; or, in cafe cf non-refiucnce, do
forfeit the ilipend of that year to Wr.
Viner's geneial fund,

8. That the fcholaffhips do become*
void in cale of non-attendance on the
profeffor, or net takine the degree of
bachelor of civil law, being duly ad-
monifhed fo to do bv tLe vii^e-thancel-

lor
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ibc-Jr fortune, their Nation, their learning, or their experi-
tnce, have appeared the mofi: zealous to promote the fuccefs

of Mr. Vincr's eftablifliment.

The advantages that might refult to the fdence of the
law itfelf, when a little more attended to in thefe feats of
knowledge, perhaps v/ould be very confiderable. The leifure

and abilities of the learned in thefe retirements might either

fuggefl: expedients, or execute thofe dilated by wifer heads
(k), for improving its method, retrenching its fuperfluities,

and reconciling the little contrarieties, which the praSice of

many centuries will neceflarily create in any human fyfiem :

a talk, which thofe who are deeply employed in buflnefs, and

the more active fcenes of the profeftlon, can hardly condefcend

to engage in. And as to the intcrefl:, or (which is the fame)

the reputation of the univerfities themfelves, I may venture to

pronounce, that if ever this (ludy fhould arrive to any tolera-

ble perfeftion either here or at Cambridge, the nobilty and

gentry of this kingdom would ncft (horten their refidence up-

on this account, nor perhaps entertain a worfe opinion of the

benefits of ^academical education. Neither fhould it be confi-

dered as a matter of light importance, that while we thus ex-

tend the pomceria of univerfity learning, and adopt a new tribe

of citizens within thefe philofophical walls, we intereft a

kir md profkors r and that both fellow- larfhips, the profit of the current year

fnips and fcholarfhips do expire at the be rateably divided betv.^een the prede-

^.nd of ten years alter each lefpeftive

citi^ion •, and become void in cale of

grols mifbehiviour, non-refidence ior

two years together, ma' ridge, not be-

ing called to the bar within the tiire

before limited, (being duly admonilhed

lo to be by the vice-chancellor and

prcftars) or deferling the profeiTion of

fhe law by lollowiHg any other profef-

ficn -. and that in any of thefe cafes the

vice-chancellor, with confent of the

coswocation, do declare the place aflu-

a;iy void.

cciTor or his reprefei:ti'tives, and the

lucceffor; and that a new elcilion be

had wiihin one month afterwards, un-

lefsby that means the time of election

(hall fall within any vacation, in which
cafe it be deferred to the firft week ;in

the next full term. And that before

any convociition fhall be held for fuch ]

eleflion, or for any other matter relat-

ing to Mr. Viner's benef2£\is)n, ten days

public notice be given to each college

and hall of the convocation, and the

caufe of convoking it.

(k) See lord Bacon's propofals and

9. That in cafe of any vacancy of oftcr of a divert.

llie ptofefTorfliip, fcllow(/\ips, or fcho-

very
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very numerous andArery powerful profeiTion in the prefeivati-

on of our rights and revenues.

For I thir.k it part: difpute that thofe gentlemen, who re-

fort to the inns of court with a view to purfue the profeflion,

will find it expedient (whenever it is prafticable) to lay the

previous foundations of this, as well as every other fcience, in

one of our learned univeiTities. We may appeal to the ex-

perience of every fenfible lawyer, whether any thing can be

more hazardous or difcouraging than the ufual entrance on

the ftudy of the law. A raw and unexperienced youth, in the

mofl dangerous feafon of life, is tranfplanted on a hidden into

the midft of allui^ements to pleafure, without any reftraint or

check but what his own prudence can fugged ; with no public

direQ:ion in v/hat courfe to purfue his enquiries ; no private af-

fifl^nce to remove the diftrefles and difficulties, which will al-

v/ays embarafs a beginner. In this fituation he is expected to

fequefter himfelf from the world, and by a tedious lonely pro-

cefs to extract the theory of law from a mafs of undigefted

learning ; or elfe by an affiduous attendance on the courts to

pick up theory and pra6i:ice together, fufficient to qualify him

for the ordinary run of bufmefs. How little therefore is it to

be wondered at, that we hear of fo frequent mifcarriages ; that

fo many gentlemen of bright imaginations grow weary of fo un-

promifing a fearch (1), and addifl: themfelves wholly to amufe-

ments, or other lefs innocent purfuits ; and that fo many per-

fons of moderate capacity confufe themfelves at- firfl fetting

cut, and continue dark and puzzled during the remainder of

their lives

!

The evident want of fome afliftance in the rudiments of le-

gal knowledge has given birth to a pra6lice, which, if ever it

had grown to be general, mufl have proved of extremely per-

(!) Sir Henry Spelman, in the pre- *' tajfem, reperfffemque Vtngiiam pere-

face to his gloflary, has given us a ve- '• grinam,, diah^um barharam, me-
ry lively pifture of his own diftrefs up- " thodum \inccncinnam, molem non in-

on that occafion. " Emijit me mater " gentem folum fed perpetuis humeris
^^ Londtnum, juris ncjtri capeffendi '•^ jujlinendam^ excidtt mihi (fateorj

^'gratia; cujus cum %'sjiibtilum fain- ''animus^ &f."'

nicioiis
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niclou? confec/.ience : I mean tb.c cuHom, by fome fo very

warmly recommended, to drop all liberal education, as of no

\\(\i to rtudents in the law ; but to place them, in its (lead, at

ibe deflv of fome fluU'ul attorney ; in order to initiate them ear-

ly in all tiie depths of pra£l:ice, and render them more dex-

trous in the mechanical part of bufinefs. A few inftances of

particular pcrfons, (men of excellent learning, and unblernifli-

cd integrity) who, in Ipight of this method of education, have

fhone in the foremoft ranks of the bar, have afforded fome

kind of fan6tion to this illiberal path to the profefTion, and biaf-

fed many parents, of (hortfighted judgment, in its favour: not

conftdering that tiicre are fome geniufes, formed to overcome

all difitdvantages, and that from fuch particular inf^ances no

general rules can be lormed ; nor obfcrving, that thofe very

jierfons have frequently recommended by the moft forcible of

all examples, the difpofai of their own offspring, a very diffe-

rent foundation of legal Rudies, a regular academical educati-

on. Perhaps too, in return, I could now dire6t their eyes

to our principal (eats of juflice, and fuggefl a few hints in fa-

\our of univerfity learning (m):—but in thefe all who hear me,

1 know, have already prevented me.

Making therefore due allovvance for one or two fhining

exceptions, experience may teach us to foretell that a lav/yer

thus educated to the bar, in fubfervience to attorneys and foli-

citors (n), will find he has begun at the wrong end. If prac-

tice be the whole he is taught, pratfice mv.il alfo be the

v/hole he will ever know : if he be unin{i:ru6\ed in the elements

and firft principles uponwhici: the rule of pradice is founded,

the Icafl variation from effabiifhed precedents will totally dif-

traO: and bewilder him : //c; lex fcripta eft Co) is the utmort his

knowledge will arrive at ; he muft never afpire to form, and

feldom expeft to comprehend, any arguments drawn a priori,

from the fpirit of the laws and the natural foundations ofjullice.

(m) The foyr hichefl judicial offices low of Tripity College, Cambridge,

^veie at that lime filled by centlerrcn, (n) See Rennet's life of Somner. p.

two of v.hom had been fellows of All 67.

Souls college; another a lludent of (o) Ff. 40. 0. il.

Chiifl-Cliiiich; and the fourth a feU

Nor
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Nor is this all ; for (as few perfons of birth, or fortune,

or even of fcholaftic educatioHj will fubmit to the drudgery of

fervitude and (he manual labour of copying the trafli of an of-

fice) iliould this infatuation prevail to any confiderable degree,

we muft rarely expe6l to fee a gentleman of diftinftion or learn-

ing at the bar. And what the confequence may be, to have

the interpretation and enforcement of the laws (which include

the entire difpofal of our properties, liberties, and lives) fall

\vi\olly into the hands of obicure or illiterate men, is matter of

very public concern.

The inconveniencles here pointed out can never be efFe£tual-

ly prevented, but by making academical education a previous

ftep to the profefllon of the common law, and at the fame time

making the rudiments of the law a part of academical educati-

on. For fciences are of a fociable difpofition, and flourifh befl

in the neighbourhood of each other : nor is there any branch

of learning, but may be helped and improved by afilftances

drawn from other arts. If therefore the fludent in our laws

hath formed both his fentiments and flyle, by perufal and

imitation of the pureft clafTical writers, among whom the hl-

florians and orators will beft deferve his regard ; if he can rea-

fon with precifion, and feparate argument from fallacy, by

the clear fimple rules of pure unfophifticaled logic ; if he

can fix his attention, and Headily purfue truth through any

the moft intricate dedu^ion, by the ufe of mathematical de-

monftrations
J

if he has enlarged his conceptions of nature

and art, by a view of the feveral branches of genuine, experi-

menul, philofophy ; if he has imprefftd on his mind the found

maxims of the law of nature, the bed: and mofl: authentic foun-

dation of human laws ; if, lafliy, he has contemplated thofe

maxims reduced to a pradical fyftem in the lav/s of imperial

Rome ; if he has done this, or any part of it, (though all may
be eafily done under as able inftruQors as ever graced any feats

of learning) a ftudent thus qualified may enter upon the ftudy

of the law with incredible advantage and reputation. And if

Vol. I. C at
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at the conclufion, or during the acquifition of thefe accom-

plifhments, he will afl'ord himfelf here a year or two's farther

leifure, to lay the foundation of his future labours in a folid

fcientifical method, without thirfting too early to attend that

praftice which it is impoffible he (hould rightly comprehend,

he will afterwards proceed with the greateft eafe, and will un-

fold the mofl: intricate points with an intuitive rapidity and

clearnefs.

I SHALL not infill: upon fuch motives as might be drawn

from principles of oeconomy, and are applicable to particulars

only : I reafon upon more general topics. And therefore to

the qualities of the head, which I have juft enumerated, I

cannot but add thofe of the heart ; affeftionate loyalty to the

king, a zeal for liberty and the conftitution, a (enfe of real

honour, and well grounded principles of religion ; as necefla-

ry to form a truly Englifh lawyer, a Hyde, a Hale, or a

Talbot. And, whatever the ignorance of fome, or unkind-

nefs of others, may have heretofore untruly fuggefted, expe-

rience will warrant us to affirm, that thefe endowments of

loyalty and public fpirit, of honour and religion, are no where

to be found in more high perfection than in the two univerfi-

ties of this kingdom.

Before I conclude, it may perhaps be expelled, that I lay

before vou a fhort and general account of the method I propofe

to follow, in endeavouring to execute the trufl you have been

pjeafed to repofe in my hands. And in thefe folemn leflures,

which are ordained to be read at the entrance of every term,

(more perhaps to do public honour to this laudable inilitution,

than for the private inftruftion of individuals) (p) I prefume it

will beft anfwer the intent of our benefaQor and the expectation

of this learned body, if I attempt to illuftrate at times fuch de-

tached titles of the law, as are the mod: eafy to be underftood,

and mofl: capable of hiftorical or critical ornament. But in

reading the complete courfe, which is annually configned te

my care, a more regular method will be neceffary j and, till

(p) See Lowth's Oratio Creviiana, p. 365.

a better
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a better Is propofecl, 1 (hall take the liberty to follow the fame

that I have already fubmitted to the public (q). To fill up and

finifh that outline with propriety and corre^nefs, and to ren-

der the whole intelligible to the uninformed minds of beginners,

(whom we are too apt to fuppofe acquainted with terms and

ideas, which they never had opportunity to learn) this muft

be my ardent endeavour, though by no means my promife to

accomplifh. You will permit me how ever very briefly to de-

fcribe, rather what I conceive an academical expounder of the

laws fliould do, than what 1 have ever known to be done.

He ihould confider his courfe a general map of the law,

marking out the (hape of the country, its connexions and

boundaries, its greater divifions and principal cities: it is not

his bufiiiefs to defcribe minutely the fubordinate limits, or to

•fix the longitude and latitude of every inconfiderable hamlet.

His attention fhould be engaged, like that of the readers in

Fortefcue's inns of chancery, " in tracing out the originals,

*' and as it were the elements of the law," For if, as Tufti-

nian (r) has obferved, the tender underftanding of the ftudent

be loaded at the firfl: with a multitude and variety of matter,

it will either occafion him to defert his iludies, or will carry

him heavily through them, with much labour, delay, and
defpondence. Thefe originals fhould be traced to their foun-

tains, as well as our diftance will permit ; to the cuftoms of

the Britons and Germans, as recorded by Caefar and Taci-

tus ; to the codes of the northern nations on the continent,

and more efpecially to thofe of our Saxon princes ; to the

rules of the Roman law, either left here in the days of Papi-

nlan, or imported by Vacarlus and his followers ; but, above

(q) The Analyfis of the laws of En- tim ah initis ruJem adhuc et injirmurt
gland, fiiPi. publifhed, A.D, 1756, and antmumftudiolimultitudine ac varietate
exhibiting the Older and principal dlvlfi- rerum oneravimuj, dutrum alterum aut
ons of the enfuing Commentaries^ iefertoremjiudiorumeffciemus aut cum
which were originally fubmitted to the magna labore^facpe etiam cum JiJJidett-
unive:fity in a private courfe of ledtures, tia (quae plerumque juvenes amertit)
A. D. 1753- ferius ad td perducemus^ ad quod, /«-

(r) Incipicntihus nobis expcnere jura 'viore via duflus, fine magno lahcre et
popnli Rcwaniy ita vsdcntur tradi pcjfe fine ulla dijjldentia matuttus periuci
commod-.Jftme, ft prima Icvi ac ftmplici potui£'et, Injl, i. j, 4.
"viaftngula tradantun Altoquiy ftjia-

C 3 ^ all.
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all, to that inexhauftible refervoir of legal antiquities and learn-

ing, the feodal law, or, as Spelman (s) has entitled it, the law

of nations in our weftern orb. Thefe primary rules and funda-

mental principles fliould be weighed and compared with the

precepts of the law of nature, and the pra61ice of other coun-

tries ; flioald be explained by reafons, illuftrated by examples,

and confirmed by undoubted authorities ; their hiftory fliould

be deduced, their changes and revolutions obferved, and it

(hould be fhewn how far they are connefited with, or have at

any time been affefted by, the civil tranfaftions of the kingdom.

A PLAN of this nature, if executed with care and ability,

cannot fail of adminiftring a mofl ufeful and rational entertain-

ment to ftudents of all ranks and profefTions; and yet it muft be

confelTed that the fludy of the laws is not merely a matter of

amufement: for, as a very judicious writer (t) has obferved upon a

fimilar occafion, the learner " will be confiderably difappointed

*'
if he looks for entertainment without the expence of attention.'*

An attention, however, not greater than is ufually beftowed in

maflerirg the rudiments of other fciences, or fometimes in pur-

fuing a favourite recreation or exercife. And this attention is not

equally neceflary to be exerted by every ftudent upon every occa-

fion. Some branches of the law, as the formal procefs of civil

Cuifs," and the fubtile diftinftions incident to landed property,

which are the moft difficult to be thoroughly underftood, are the

leaft worth the pains of underftanding, except to fuch gentlemen

as intend to purfue the profeflion. To others I may venture to

ftpply, with a flight alteration, the words of firJohn Fortefcue, (u)

(s) Of parliair.ent5, 57. ad ejus apprehenftcnetn tti ccnferas am\
(t) Dr. Taylor's pret. to F^Iern. of ci- mum tuum.—Nojco namqv.e ingenii tut

vil law. perfpicacitatem, quo audader pronuntis

(u) Tibiy fr'tticeps, necejfe non crit quod in legibus i/Iis (licet ecrum peri-

i}i\'Jlcria Ugis Jngfiae longi difciplina- tia, qualis judicibus necejfaria ejt^ -vix

iu rimare. S fficiet tibi,—ei falls de- 'viginti annorutn lucubraticnibus acqui-

nsmiaari legijia wercberis, ft Isgum ratur) tu dodrinam frincipi congruam

frincipia et caufas, tifque ad e!e7nc/tta, in anno une Ju£lcienter nancifceris; nee

dijcipiili more indagaveris.—^are tu, interim militarem difciplinamy ad quavt

princeps ferenijfime, parvo tempore, ' tam ardenter anhelas, negliges
; Jed ed,

par-va indujlria, fnfficifnter eris in le- recreationis hco, etiam annt iilo tu ad
gibus regni \i1ng,ltai erudittts, duinmodo libitum perfrueris^ f. 8.

when
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when firfl: his royal pupil determines to engage in this ftudy.

" It will not be neceflary for a gentleman, as fuch, to exa-
" mine with a clofe application the critical niceties of the law.
" It will fully be fufficient, and he may well enough be deno-
" minated a lawyer, if under the inflruaion of a mafler he
*^ traces up the principles and grounds of the law, even to

" their original elements. Therefore in a very fhort period,

*' and with very little labbur, he may be-ftifRcienlly informed
" in the laws of his country, if he will but apply his mind in

" good earnefl: to receive and apprehend them. For, though
" luch knowledge as is neceflary for a judge is hardly to be
*' acquired by the lucubrations of twenty years, yet with a

'* genius of tolerable perfpicacity, that knowledge which is fit

" for a pcrfon of birth or condition may be learned in a fingle

*' year, without negleftlng his other improvements."

To the few therefore (the very few, I am perfuaded,) that

entertain fuch unworthy notions of an univerfity, as to fuppofs

it intended for mere diffipation of thought; to fuch as mean

only to while away the aukward interval from childhood to

twenty-one, between the reflraints of the fchool and the li-

centioufnefs of politer life, in a calm middle flate of mental

and of moral inaftivity ; to thefe Mr. Viner gives no invitati-

on to an entertainment which they never can reliili. But to

the long and illuflrious train of noble and ingenuous youth,

who are not more diflinguifhed amongtl us by their birth and

poffefi'ions, than by the regularity of their condu6t and their

third after ufeful knowledge, to thefe our benefadoi has con-

fecrated the fruits of a long and laborious life, worn out in

the duties of his calling.; and will joyfully refled (if fuch re-

flexions can be now the employment of his thoughts) that he

could not more cfteSuaily have benefited pofterity or contri-

buted to the fervice of the public, than by founding an ij»fti-

tution which may inflrucl the rifing generation in the wifdom

of our civil polity, and inform them with a defire to be •ill It

better acquainted u ith the laws and conllitutloii of their coui>-

try. . ... ^
C ^ Section
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Section the Second.

Of the nature of LAWS in general.

LAW, in its moil general and comprehenfive fenfe, fig-

nifies a rule of aftlon ; and is applied indircriminately to

all kinds of action, whether animate or inanimate, rational

or irrational. Thus we fay, the laws of motion, of gravitati-

on, of optics, or mechanics, as well as the laws of nature

and of nations. And it is that rule of aflion, which is pre-

fcribed by fome fuperior, and Which the inferior is bound to

obey.

Thus when the fupreme being formed the univerfe, and

created matter out of nothing, he impreiled certain principles

upon that matter, from which it can never depart, and with-

out whic^ it would ceafe to be. "When he put that matter

into motion, he eftablifhed certain laws of motion, to which

all moveable bodies muft conform. And, to defcend from the

greateft operations to the fmalleft, when a workman forms a

clock, or other piece of mechanifm, he eflabliflies at his

ov/n pleafure certain arbitrary laws for its dire6lion ; as that

the hand fliall defcribe a given fpace in a given time ; to which

law as long as the work conforms, fo long it continues in per-

fection, and anfvvers the end of its formation.

If we farther advance, from more inactive matter to vege-

table and animal life, we fhall find them ftill governed by laws

;

more numerous indeed, but equally fixed and invariable. The
•whole progrefs of plants, from the feed to the root, and

from thence to the feed again j—the method of animal nutri-

tion.
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tion, digeiTion, fecretion, and all other branches of v'tal oeco-

nomy ;—are not left to chance, or the will of the creature itfelf,

but arc performed in a won*iroiis involuntary manner, and

guided by unerring rules laid down by the great creator.

This then is the general fignification of law, a rule of ac-

tion diclated by foine fuperior being ; and in thofe creatures

that have neither the power to think, nor to will, fuch laws

murt be invariably obeyed, fo long as the creature itfelf fub-

firts, for its exiftence depends on that obedience. But laws

in their more confined fenfe, and in which it is our prefent bu-

linefs to confider them, denote the rules, not of a6>ion in ge-

neral, but of human 2i&\on or condutl; ; that is, the precepts

by which man, the nobleft of all fublunary beings, a creature

endowed with both reafon and freewill, is commanded to make

ufe of thofe faculties in the genera! regulation of his behaviour.

Man, confidered as a creature, muft necefiarily be fubjecl

to the laws of his creator, for he is entirely a dependent bc-'ng.

A being, independent of any other, has no rule to purfuc,

but fuch as he prefcribes to himfelf ; but a ftate of dependance

will inevitably oblige the inferior to take the will of him, on

whom he depends, as the rule of his conduct : not indeed in

every particular, but in all thofe poi/its wherein his dependance

r.onfifts. This principle therefore has more or lefs extent and

efFeft, in proportion as the fuperiority of the one and the de-

pendance of the other is greater or lefs, abfolute or limited.

And confequently, as man depends abfolutely upon his maker
for every thing, it is neceflary that he fhould in all points con-

form to his maker's will.

This will of his maker is called the law of nature. For as

God, when he created matter, and endued it with a principle of

mobility, eftablifhed certain rules for the perpetual diredion of

that motion ; fo, when lie created man, and endued him with

freewill to conduft himfelf in all parts of life, he laid down cer-

C 4 tain
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tain immutable laws of human nature, whereby that freewill

is in fome degree regulated and reftrained, and gave him alfo

the faculty of reafon to difcover the purport of thofc laws.

Considering the creator only as a being of in finite />ow^r,

he wis able unqueftionably to have prefcribed whatever laws

he pleafed to his creature, man, however unjuft or fevere.

But as he is alfo a being of infinite wifdotrty he has laid down

only fuch laws as were founded in thofe relations of juftice, that

exii^ed in the nature of things antecedent to any pofitive pre-

cept. Thefe are the eternal, immutAble laws of good and

evil, 10 which the creator himfclf in all his difpenfations con-

forms ; and which he has enabled human reafon to difcover,

fo far as they are neceffary for the conduQ; of human anions.

Such among others are thefe principles : that we fliculd live

honeftly, fhould hurt nobody, and iliould render to every one

his due ; to which three general precepts Juftinian (a) has re-

duced the whole doftrine of law.

But if the difcovery of thefe firfl: principles of the law of

nature depended only upon the due exertion of right reafon,

and could not otherwife be attained than by a chain of meta-

phyfical difquifitiohs, mankind would have wanted fome in-

ducement to have quickened their inquiries, and the greater

part of the world would have refted content in mental indo-

lence, and ignorance its infeparable companion. As therefore

the creator is a being, not only of infinite power, and •w/fdoni,

but alfo of infinite goodnefs, he has been pleafed fo to contrive

the conftitution and frame of humanity, that we fliould v^'ant

no other prompter to inquire after and purfue the rule of right,

but only our own felf-lovc, that univerfal principle of action.

For he has fo intimately connefted, fo infeparably interwoven

the laws of eternal juflice with the happinefs of each indi-

vidual, that the latter cannot be attained but by obferv-

ing the former; and, if the former be punftually obeyed,

it cannot but induce the latter. In confequence of which mu-
tual connexion of juftice and hum.an felicity, he has not per-

(a) Juris praecepla funt haeCy hcmjls iivcrc^ altsrum ncn laidire^ fiiuin

tunju: tribuere. lull. i. i, 3.

plexed
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plcxcd the law of nature with a multitude of abftraO: rules

and precepts, referring merely to the fitnefs or unfitnefs of
things, as feme have vainly furmifed ; but has gracioufly re-

duced the rule of obedience to this one paternal precept
" that man fhould purfue his own happinefs," This is the
foundation of what we call ethics, or natural law. For the

leveral articles, into which it is branched in our fyftems

amount to no more than demonflrating, that this or that acti-

on tends to man's real happinefs, and therefore very juftly

concluding that the performance of it is a part of the law of

nature ; or, on the other hand, that this or that atlion is

deftruftive of man's real happinefs, and therefore that the law

of nature forbids it.

This law of nature, being co-eval with mankind and dic-

tated by God himfelf. is of courfe fuperior in obligation to

any other. It is binding over all the globe, in all countries

and at all times: no human laws are of any validity, if contra-

ry to this ; and fuch of them as are valid derive all their force

and their authority, mediately or immediately, from this ori-

ginal.

But in order to apply this to the particular exigencies of

each individual, it is ftill neceflary to have recourfe to reafofl:

whofe office it is to difcover, as was before obferved, what

the law of nature directs in every circumflance of life ; by
confidering, what method will tend the moft cffeflually to

our own fubflantial happinefs. And if our reafon^were always,

as in our firft anceftor before his tranfgreflion, clear and per-

fe(5t, unruffled by palTiGns, \inclouded by prejudice, unim-

paired by difeafe or intemperance, the ta{k would be pleafant

and eafy ; we fhould need no other guide but this. But every

man now finds the contrary in his own experience ; that liis

reafon is corrupt, and his underifanding full of ignorance and

error.

This has given manifold occafion for the benign Interpofition

of divine providence; which, in companion to the frailty, the

imperf^ion, and the blindncfs of htimart rcafon, hath been

pleafcd?
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pleafed, at fundry times and in divers nnanners, to difcover and

enforce its laws by an immediate and dire<5t revelation. The
doftrines thus delivered we call the revealed or divine law,

and they are to be found only in the holy fcriptures. 'I'hefe

precepts, when revealed, are found upon comparifon to be

really a part of the original law of nature, as they tend in

all their confequences to man's felicity. But we are not from

thence to conclude that the knowledge of thefe tru'hs was at-

tainable by reafon in its prefent corrupt ftate; fince we find

that, until they were revealed, they were hid from the wif-

dom of ages. As then the moral precepts of this law are in-

deed of the fame original with thofe of the law of nature,

fo their inlrinfic obligation is of equal flrength and perpetuity.

Yet undoubtedly the revealed lav/ is of infinitely more authen-

ticity than that moral fyflem, which is framed by ethical wri-

ters, and denominated the natural law. Becaufe one is the

law of nature, exprefsly declared fo to be by God himfelf;

the other is only what, by the afliilance of human reafon, we

imagine to be that law. If we could be as certain of the lat-

ter as we are of the forrher, both would have an equal autho-

rity : but, till then, they can never be piit in any competition

together.

Upon thefe two foundations, the law of nature and the

law of revelation, depend all human laws ; that is to fay, no

human laws fhould be fuffered to contradict thefe. There is,

it is true, a great number of indifferent points, in which oth

the divine la<V and the natural leave a man at his own liberty

;

but which are found necefiary for the benefit of fociety to be

reftrained within certain limits. And herein it is that human

laws have their greatefl force and efficacy ; for, with re-

gard to fuch points as are not indifferent, human laws

are only declaratory of, and ^6i in fubordination to, the

former. To inftance in the cafe of murcer : this is ex-

prefsly forbidden by the divine, and denonftrably by the

natural law ; and from thefe prohibitions anles tlie true un-

lawfulnefs of this crime. Thofe human laws, that annex

a puniftiment to it, do not at all increafe its moral guilt, or

fuperadd
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fuperadd any frefh obligation /« foro confcieutine to abilain

from its perpetration. Nay if any human law fhould allow or

injoin us to commit it, we are bound to iranrgrefs that Iniman

law, or ehe we muft offend both the natural and the divine.

But with regard to matters that are in thcmfclves indifferent,

and are not commanded or forbidden by ihofe fupericr laws

;

fuch, for inftance, as exporting of wool into foreign coun-

tries ; here the inferior Icgiflature has fcope and opportunity

to interpofe, and to make that a3:ion unlawful which bcfoie

was not fo.

If men were to live In a flate of nature, unconncOed with

other individuals, there would be no 'octafion for any other

laws, than the law of nature, and the law of God. Nei-

ther could any other law poflibly exiil ; for a law always fup-

pofes fome fuperior who is to make it •, and in a ftate of na-

ture we are all equal, without any other fuperior but him

who is the author of our being. But man was formed for fo-

ciety ; and, as is demonltrated by the writers on this fubje6l (b),

is neither capable of living alone, nor indeed has the courage

to do it. However, as it is impoflible for the whole race of

mankind to be united in one great fociety, they muft necefla-

rily divide into many ; and form feparate ftates, common-

^vealth3, and nations ; entirely independent of each other,

and yet liable to a mutual intercourfe. Hence arlfes a third

kind of law to regulate this mutual intercourfe, called *' the

*' law of nations ;" which, as none of thefe ftates will acknow-

ledge a fuperiority in the other, cannot be dictated by either ;

but depends entirely upon the rules of natural law, or upon

mutual compa8:s, treaties, leagues, and agreements between

the!e feveral communities : in the conftruclion alfo of which

compaQ-s we have no other rule to refort to, but the law of

nature; being the only one to which both communities are

equally fubjeft: and therefore the civil law (c) very juftly ob-

ferves, that quod naturalis ratio inter omnes homines co7ifiiluitj

vacatur jus gentium.

(b) PufTendorf, /. 7. c. i. compared with (c) Ff, i, i. 9.
Bp-rbeyiac's ccmnatntary.

Thus
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Thus much I thought it neceffary to premife concerning

the law of nature, the revealed law, and the law of nations,

before I proceeded to treat more fully of the principal fubjeft

of this feftion, municipal or civil law ; that is, the rule by

which particular didrifts, communities, or nations are govern-

ed; being thus defined by Juilinian (d), '^ jus civile cfl quod'

*' qtiifque ftbi populus conjiitiili.^* I call it municipal law, io

compliance with common fpeech ; for, though flriclly that

expreiTion denotes the particular cuftoms of one fingle munici-

pium or free town, yet it may with fufficient propriety be

applied to any one (late or nation, which is governed by the

fame laws and cuftoms.

Municipal law, thus underflood, is properly defined to

be " a rule of civil conduct prcfcribed by the fupreme povver

" in a flate, commanding what is right, and prohibiting what
*^

is wrong." Let us endeavour to explain its feveral proper-

ties, as they arife out of this definition.

And, firft, it Is a rule; not a tranfient fudden order from

a fuperior to or concerning a particular perfon ; but fomething

permanent, uniform, and univerfal. Therefore a particular

aft of legiflature to confifcate the goods of Titius, or to at-

taint him of high treafon, does net enter into the idea of a mu-

r^icipal law : for the operation of this act is fpent upon Titius

only, and has no relation to the community in general j it is

rather a fentence than a law. But an aft to declare that the

crime of which Titius is accufcd fliall be deemed high treafon
;

this has permanency, uniformity, and univerfality, and there-

fore is properly a rule. It is alio called a rule, to difl:inguifli it

from advice or counfel, which we are at liberty to follow or nor,

as we fee proper ; and to judge upon the reafonablenefs or un-

reafonablenefs of the thing advifed. Whereas our obedience

to the la'oj depends not upon our approbation^ but upon the

niaher''s -Mill. Counfel is only matter of perfuafion, law i$

matter of injunftion ; counfel afts only upon the willing, lav/

upon the unwilling alio.

(d) Inft. I. 2. I.

It
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Itj is alfo called a r«/f, to diftinguifh it from a compad or

agreement-^ for a compa6: is a promife proceeding from us, law

b a command direfled to us. The language of a compact is,

*' I will, or will not, do this ;" that of a law is, " thou ftialt,

" or fhalt not, do it." It is true there is an obligation which a

corapaft carries with it, equal in point of confcience to that of

a law ; but the original of the obligation is different. In com-

pafts, we ourfelves determine and pfomife what fhall be done,

before we are obliged to do it ; in laws, we are obliged to afit,

without ourfelves determining or promifing any thing at all.

Upon thefe accounts law is defined to be " a ruk^'*

Municipal law is alfo ^^ zxxAo. of civil cohdii^,''* This

diftinguilKes municipal law from the natural, or revealed ; the

former of which is the rule of moral conduQ:, and the latter

not only the rule of moral condufl, but alfo the rule of faith.

Theie regard man as a creature, and point out his duty to

God, to himfelf, and to his neighbour, confidered in the light

of an individual. But municipal or civil law regards him alfo

as a citizen, and bound to other duties towards his neighbour,

than thofe of mere nature and religion : duties, which he has

engaged in by enjoying the benefits of the common union ;

and which amount to no more, than that he do contribute, on

his part, to the fubfiftence and peace of the fociety.

It is llkewife " a rule prefcrihedP Becaufe a bare refoluti-

on, confined in the breaft of the legiflator, without manifeft-

jng itfelf by fome external fign, can never be properly a law.

It is requifite that this refolution be notified to the people who
are to obey it. But the manner in which this notification is

to be made, is matter of very great difference. It may be

notified by univerfal tradition and long practice, which fup-

pofes a previous publication, and is the cafe of the

common law of England. It may be notified, viva voce,

by officers appointed for that purpofe, as is done with

regard to proclamations, and fuch afts of parliament

as
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as are appointed to be pu'olickly read in churches and other

AfiTemblies. It may hftly be notified by writing, printing, or

the like ; which is the general courle taken with all our aCts

of parliament. Yet, whatever way is made ufe of, it is in-

cumbent on the promulgators to do it in the moft public and

per picuoiis manner ; not like Caligula, who (according toDio

Cafilus) wrote his laws in a very fmall character, and hung

them up upon high pillars, the more effeftually to enfnare the

people. There is flill a more unreafonable method than this,

which is called making of laws ex poji fa£lo ; when after an

a£ti6n (indifferent in itfelf) is committed, the legiflator then

for the firfl: time declares it to have been a crime, and infli<5ls

punlftiment upon the perfon who has committed it ; here it is

impoirible that the party* could forefee that an action, innocent

when it was done, fliould be afterwards converted to guilt by

a fuhfeqnent law ; he had therefore nocaufe toabftain from it;

and all puniiliment for not abftaining muft of confequence be

cruel and unjuft (e). All laws lhou!d be therefore made to

commence in futuro, and be notified before their commence-

ment ; which is implied in the term ^^ prefcrlbecV But when

this rule is in the ufual manner notified, or prefciibed, it is then

die fubjecl's bufinefs to be thoroughly acquainted therewith
;

for if ignorance, of what he might know, were admitted as a

legitimate excufe, the laws would be of no effect, but might

, always be eluded with impunity.

But farther: municipal law is " a rule of civil conduQ:

" prefcribed by the fnprerne power in a flateV For legiflature,

as was before obferved, is the greatefl a6t of fuperiority that

can be exercifed by one being over another. Wherefore it is

requifite to the very eflence of law, that it be made by the

fupreme power. Sovereignty and legiflature are indeed con-

vertible terms •, one cannot fubfiil; without the other.

(e) Such laws among the Romans '' minihus irrogari; id enim eji pr't-

were denominated />r;i;)7<ffM, or private ''
-vilegs urn. Nemo unquam tulit,

laws, of whith Citeio de kg. 3. 19. " nihil eft crudelius, nihil perni-

end in his oration pre dcmc, 17. thus ^^ ciofius, nihtl quod minus kee( ctvt-

fpeakf ; " yeiant Uges facratae, vetcnt " tas ferre pfjjtt;^

*' dutdecim tabulae, legits privatit ho-

This
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This will naturally lead us into a fiiort enquiry concerning

the naiure offociety and civil government; and the natural,

inherent right that belongs to the fovereignty of a ftate, where-
ever that fovereignty be lodged, of making and enforcing Jav/s.

The only true and natural foundations of fociety are the

wants and the fears of individuals. Not that we can believe

with fome theoretical writers, that there ever was a time when
there was no fuch thing as fociety ; and that, from the impulfe

of reafon, and through a fenfe of their wants and weaknefles,

individuals met together in a large plain, entered into an origi-

nal contrail, and chofe the tallefl: man prefent to be their gover-

nor. This notion, of an aftur.lly exifting unco.nne6ted Itaie of

nature, is too wild to be ferioufly admitted ; and befides it is

plainly contradictory to the revealed accounts of the primitive

origin of mankind, and their prefervation two thoufand years

afterwards ; both which were effefted by the means of fingle

families. Thefe formed the firft fociety, among themfelves j

which every day extended its limits, and when it grew too

large to fubfift with convenience in that paftoral ftate, wherein

the patriarchs appear to have lived, it neceflarily fubdividei

Itfelf by various migrations into more. Afterwards, as agri-

culture increafed, which employs and can maintain a much
greater number of hands, migrations became lefs frequent

;

and various tribes, which had formerly feparated, re-united''

again ; fometimcs by compulfion and conqueft, fometimes by

accident, and fometimes perhaps by compaft. But though

fociety had not its formal beginning from any convention of

Individuals, actuated by their want-s and their fears; yet

it is the y^«/? of their weaknefs and imperfefticn that keeps

mankind together ; that demonftrates the neceffity of thU

union ; and that therefore Is the folid and natural foundation,

as well as the cement, of fociety. And this is what

we mean by the original contract of fociety ; which,

though perhaps in no inftance it has ever been formally

exprefled at the firft inftitution of a ftate, yet in na-

ture and reafon muft always be underftood and implied,

in
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in the very aft of affociating together : namely, that the whole

fhouW proteft alt its parts, and that every part would pay obe-

dience to the will of the whole ; or, in other words, that the

community fhould guard the rights of each individual member,

and that (in return for this proteftlon) each individual fhould

iubniit to the laws of the community ; without which fubmif-

fionof all it was impoiTible that proteSion could be certainly

extended to any,

For when fociety is once formed, government refults of

courfe, as ncceflary to preferve and to keep that fociety in

order. Unlefs fome fuperior were conftituted, whofe com-

mands and decifions all the members are bound to obey, they

would ftill remain as in a ftate of nature, without any judge

upon earth to define their feveral rights, and redrefs their fe-

veral wrongs. But, as all the members of fociety are natur

rally equal, it may be afked, in whofe hands are the reins of go-

vernment to be entruded ? To this the general anfwer is eafy ;

but the application of it to particular cafes has occafioned one

half of thofc mifchiefs which are apt to proceed from mif-

guided political zeal. In general, all mankind will agree that

government fhould be repofed in fuch perfons, in whom thofe

qualities are mod likely to be found, the perfe6tion of which

are among the attributes of him who is emphatically filled

the fupreme being ; the three grand requifites, I mean, ot

wifdom, of goodnefs, and of power : wifdom, to difcern the

real interefl of the community
;
goodnefs, to endeavour al-

ways to purfue that real intcreft ; and ftrength, or power, to

carry this knowledge and intention into a6lion. Thefe are the

ratural foundations of fovereigntv, and thefe are the requifites

that ought to be found in every well conflituted frame of go-

vernment.

How the feveral forms of government we new fee in the

n-orid at firil adually began, is matter of great uncertainty, and

has occalloned infinite difputes. It is not my bufinefs or inten-

lion.to en-ter into any of them. However they began, or by

what
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what right focver they fubfift, there is and muft be in all of

them a fupreme, irrefiftible, abfolute, uncontrolled authority,

in which the jura fummi imperiiy or the rights of fovereigntVj

rtride. And this authority is placed in thofe hands, wherein

(according to the opinion of the founders of fuch refpeftive

ftates, either cxprefsly given, or colle£ted from their tacit ap-

probation) the qualities requifite for fupremacy, wifdom, good-

nci's, and power, are the moft likely to be found.

The political writers of antiquity will not allow more than

three regular forms of government ; the firfl:, when the foye-

reign power is lodged in an aggregate aflembly, confifting of

all the members of a community, which is called a democra-

cy ; the fecond, when it is lodged in a council, compofed of fe-

le6l members, and then it is filled an ariflocracy ; the laft,

when it is entrufted in the hands of a Angle perfon, and then

it takes the name of a monarchy. All other fpecies of govern-

ment, they fay, are either corruptions of, or reducible to,

thefe three.

By the fovereign power, as was before obferved, is meant

the making of laws; for wherever that power refides, all others

muft conform to, and be direOed by it, whatever appearance

the outward form of adminiftration of the government may
put on. For it is at any time in the option of the legiflature

to alter that form and adminillration by a new edift or rule,

and to put the execution of the laws into whatever hands it

pleafes : and all the other powers of the llate mufl: obey the

legiflativc power in the execution of their feveral funSions, or

tlfe the conflitution is at an end.

In a democracy, v/here the right of making lav/s refides in

the people at large, public virtue, or goodnefs of intention is

more likely to be found, than either of the other qualities of go-

vernment. Popular affemblies are frequently foolifh in their con-

trivance, and weak in their execution ; but generally mean to do
the thing that is right and jufl, and have always a degree of pa-

VoL. I. D triotifm
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triotifm or public fpirit. In ariftocracies there is more wifdom
to be found, than in the other frames of government; being

compofed, or intended to be compofed, of the mofl: expe-

rienced citizens; but there is lefs honefty than in a republic,

and lefs ftrength than in a monarchy. A monarchy is indeed

the moft powerful of any, all the finews of government being

kn-it together, and united in the hand of the prince ; but then

there is imminent danger of his employing that ftrength to im-

provident or oppreflive purpofes.

Thus thefe three fpecies of government have, all of them,

their feveral perfeclions and imperfections. Democracies are

ufually the beft calculated to direct the end of a law; ariftocra-

cies to invent the means by which that end fhall be obtained

;

and monarchies to carry thofe means into execution. And the

antients, as was obferved, had in general no idea of any other

permanent form of government but thefe three: for though

Cicero (f) declares himlelf of opinion, ^'' ejje opthne conjlltu-

** tarn ranpublicam quae ex tribiis generibus illis-^ regali, optimOy

" et popularly fit mcdice confufa ;" yet Tacitus treats this no-

tion of a mixed government, formed out of them all, and

partaking of the advantages of each, as a vifionary whim
and one that, if effeded, could never be lafting or fecure (g.)

But, happily for us of this ifland, the Britifli conftitution

has long remained, and I trufl: will long continue, a (landing ex-

ception to the truth of this obfervation. For, as v/ith us the

executive power of the law is lodged in a fingle perfon, they

have all the advantages of ftrength and difpatch, that are to be

found in the mofl: abfolute monarchy ; and, as the legiflature

of the kingdom is entrufled to three diftinfl powers, entirely in-

dependent of euch other; firft, the king; fecondly, the lords

fpiritual and temporal, which is an ariftocratical affembly of

(f) In Iiis fragments de rep. 1. 2,. " forma lauJari facHiiis quart evenire,

(g) " CutidJas nationes et urbes popu- "'iv/, _/7 cvenit^ baud diuturna effe po-
" lus, aut primores, aut ftnguli regunt : " /ftf." /inn. I. 4.
" deUSla ex bis et lonjlitula reipubhcac

perfons



§.2 La w s in general. 5 r

perfons fele6led for thtir piety, their birth, their Wifdom, their

valour, or their property ; and, thirdly, the houfe of com-

mons, freely choien by the people from among themfelves,

which makes it a kind of democracy ; as this aggregate body,

aO-uated by different fprings, and attentive to different inie-

relb, compofes the Britlfh parliament, and has the fupreme

difpofal of every thing ; there can no inconvenience be at-

tempted by either of the tliree branches, but will be withflood

by one of the other two; each branch being armed with a ne-

gative power, fufficient to repel any innovation which it (hall

think inexpedient or dangerous.

Here then is lodged the foverelgnty of the Britifh conftitu-

tion ; and lodged as beneficially as is poflible for fociety. For

in no other fliape could we be fo certain of finding the three

great qualities of government fo well and fo happily united.

If the fupreme power were lodged in any one of the three

branches feparately, we mufl be expofed to the inconveniences

of either abfolute monarchy, ariflocracy, or democracy ; and

fo want two of the three principal ingredients of good polity,

either virtue, wifdom, or power. If it were lodged in any

two of the branches ; for inftance, in the king and houfe of

lords, our laws might be providentially made, and well executed,

but they might not always have the good of the people in

view : if lodged in the king and commons, we fhould want
that circumfpeQion and mediatory caution, which the wifdom

of the peers is to afford: if the fupreme rights of legiflature

were lodged in the tvvo houfes only, and the king had no ne-

gative upon their proceedings, they might be tempted to en-

croach upon the royal prerogative, or perhaps to abolifh the

kingly ofEce, and thereby v/eaken (if not totaiiy defiroy) the

flrengthof the executive power. But the confliitutional go-

vernment of this if! and is fo admirably tempered and com-
pounded, that nothing can endanger or hurt it, but deilroying

the equilibrium of power between one branch of the legiflature

and the reff. For if ever it fhould happen that the independence

of any one of the three fhould be lofl, or that it fhould become
fubfervient to the views of either of the other two, there would

D 2 foon
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foon be an end of our conftitution. The legUlature would be

changed from that, which was originally fet up by tlie general

confent and fundamental act of the foclety; and fuch a change,

however effeQed, is according to Mr. Locke (h) (who perhaps

carries his theory too far) at once an entire difiblution of the

bands of government; and the people would be reduce<} to a

ftate of anarchy, with liberty to conftitute to themfelves a new
legiflative power.

Having thus curforily confidered the three ufual fpecies of

government, and our own fingular conftitution, feledled and

compounded from them all, I proceed to obferve, that, as the

power of making laws conftitutes the fupreme authority, fo

wherever the fupreme authority in any ftate refides, it is the

right of that authority to make laws ; that is, in the words

of our definition, to prefcribe the rule of civil aclion. And

this may be difcovered from the very end and inftitution of

civil dates. For a ftate is a colleftive body, compofed of

a multitude of individuals, united for the fafety and conveni-

ence, and intending to aft together as one man. If it there-

fore is to aft as one man, it ought to a6t by one uniform will.

But, inafmuch as political communities are made up of ma-

ny natural perfons, each of whom has his particular will and

inclination, thefe feveral wills cannot by any natural union be

joined together, or tempered and difpofed into a lading har-

mony, fo as to conftitute and produce that one uniform will

of the whole. It can therefore be no otherwife produced than

by a political union ; by the confent of all perfons to fubmit

their own private wills to the will of one man, or of one or

more aflemblies of men, to whom the fupreme authority is

entrufted : and this will of that one man, or aftemblage of

men, is in different ftates, according to their different confti-

tutions, underftood to be la'-M.

Thus far as to the right of the fupreme power to make

laws ; but farther, It is its duty likewife. For fmce the refpec-

(h) On government, part 2. §. ziz,

tlve
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five members are bound to conform themfelves to t!ie will of

the flate, it is expedient that they rective dirc(5\ions from the

ftate declaratory of tiiat its will. But fmce it is impoflibic, in

fo great a multitude, to give injun<Elions to every particular

man, relative to each particular aQion, therefore the ftatc

cftablifhes general rules, for the perpetual information and di-

revSlion of all perfons in all points^ whether of pofitive or ne-

gative duty. And this, in orxier that every man may know

what to look upon as his own, what as another's ; what abib-

lute and what relative duties are required at his hands; what

is to be efteemed honeft, difhonefl:, or indifferent; what de-

gree every man retains of his natural liberty; what he has gi-

ven up as the price of the benefits of fociety ; and after what

manner each perfon is to moderate the ufe and exercife of thofe

rights which the ftate afligns him, in order to promote and fe-

cure the public tranquillity.

From what has been advanced, the truth of the former

branch of our definition, is (I truft) fufficiently evident ; that

*' municipal laiu is a rule of civil condu^ preferibed by the fu-
" preme power in afateP I proceed now to the latter branch

of it ; that it is a rule fo prefcribed, " commarJing ivbat it

*' right, and prohibiting what is wrong.''^

Now in order to do this completely, it is firfl of all necefia-

ry that the boundaries of right and wrong be eftabiifhed and

afcertained by law. And when this is once done, it will fol-

low of courfe that it is likewife the bufinefs of the law, conli-

dered as a rule of civil conduft, to enforce thefe rights, and to

reftrain or redrefs thefe wrongs. It remains therefore only to

confider in what manner the law is hid to afcertain the boun-

daries of right and wrong ; and the methods which it takes to

command the one and prohibit the ether.

For this purpofe every law m?.j be faid to confifi of feveral

parts.: one, declaratory^ whereby the rights to be obferved, and

the wrongs to be efchewed, are clearly defined and laid down;

D 3 another.
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another, d'tre^ory ; whereby the fubjeft is inftrufted and en-

joined to observe thofe rights, and to abftain from the com-

minion of thofe wrongs : a third, remedial ; whereby a me-
thod is pointed our to recover a man's private rights, or redrefs

his private wrongs : to which may be added a fourth, ufually

termed the fanjfion, or vindicafory branch of the law ; where-

by is fignified, what evil or penaUy fliall be incurred by fuch

as commit any public wrongs, and tranfgrefs or neglefl: their

duty.

With regard to the firflof thefe, the declaratory part of

the municipal law, this depends not fo much upon the law of

revelation or of nature, as upon the wifdom and will of the le-

giflator. This doftrine, which before v/as flighily touched,

deferves a more particular explication. Thofe rights then

which God and nature have eftablifhed, and are therefore call-

ed natural rights, fuch as are life and liberty, need not the aid

of human laws to be more effeflually invefled in every man
than they are ; neither do they receive any additional flrength

Avhen declared by the municipal laws to be inviolable. On
the contrary, no human leglflature has power to abridge or

deftroy them, unlefs the owner (hall himfeU commit fome

afl that amounts to a forfeiture. Neither do divine or natu-

ral duties (fuch as, for inftance, the worfliip of God, the

maintenance of children, and the like) receive any flronger

fanftion from being alio declared to be duties by the law of

the land. The cafe is the fame as to crimes and mifdexnefnors,

that are forbidden by the fuperior laws, and therefore ftiled

mala in fe, fuch as murder, theft, and perjury ; which con-

traO: no additional turpitude from being declared unlawful by

the inferior legiflature. For that legiflature in all thefe cafes

a«5ts only, as was before obfervcd, in fubordination to the grea.t

lawgiver, tranfcribing and publ'fhing his precepts. So that,

upon the whole, the declaratory part of the municipal law has

no force or operation at all, with regard to a61:ions that are na-

turally and intrinfically right or wrong.

But,
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But, with regard to things themfelves indifferent, the cafe

is entirely ahered. Theie become either right or wrong, juft

or iinjufi:, duties or mifdemefnors, according as the municipal

legiflator fees proper, for promoting the welfare of the focie-

ty, and more cfl'eftually carrying on the purpofesof civil life.

Thus our own common law has declared, that the goods of

the wife do inflantly upon marriage become the property* and

right of llie hufband ; and our ffatute law has declared all mo-
nopolies a public offence : yet that right, and this offence,'

have no foundation in nature ; but are merely created by the

law, for the purpofesof civil fociety. And fometimes, where"

the thing itfelf has its rife from the law of nature, the parti-

cular circumdances and rnode of doing it become right or

wrong, as the laws of the land fhall dire6l. Ihus, for in-

flance, in civil duties; obedience to fuperiors is the doftrine of

revealed as well as natural religion: but who thofe fuperiors

fhall be, and in what circumilances, or to what degrees they

fhall be obeyed, is the province of human laws to determine.

And fo, as to injuries or crimes, it mufl be left to our own le-

giflature to decide, in what cafes the feifing another's cattle

fhall amourtt to the crime of robbery ; and where it fliall be a

juftifiable action, as when a landlord takes them by way of

diflrefs for rent.

Thus much for the declaratory part of the municipal law :

and the direftory {lands much upon the fame footing ; for this

virtually includes the former, the declaration being ufually col-

le6ted from the dire(5fion. The law that fays. " thou flialt

*' not ileal," implies a declaration that flealing is a crime.

And we have feen (i) that, in things naturally indifferent, tlie

elTence of right and wrong depends upon the direftion of the
laws to do or to omit them.

The remedial part of a law is {q necefiary a confequence of

the former two, that Jaws muff be very vague and imperfecl

(!) See pag. 43.

D 4 without
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wi hout it. For in vain would rights be declared, in vain di-

rected to be obferved, if there were no method of recovering

and aflerting thofe rights, when wrongfully withheld or invad-

ed. This IS what we mean properly, when we fpeak of the

protection of tlie law. When, tor inftance, the declaratory

part of the law has faid " that the field or inheritance, which
• belonged to Titius's father, is vefted by his death in Titius;"

and the direfiory part has " forbidden any one to enter on ano-

" ther's property without the leave of the owner ;" if Galus

after this will prefume to take pofleflion of the land, the re-

medial part of the law will ihen interpofe its office ; will make

Gaius reftore the poffeflion to Titius, and alfo pay him da»

mages for the invanon.

With regard to \\\t fan^ion oi laws, or the evil that may

attend the breach of public duties ; if is obferved, that human

legiflators have, for the mofl part, chofen to make the fan£tion

of their laws rather vindicatory than remuneratory, or to con-

fifl rather in punifhments, than in aftual particular rewards.

Becaufe, in the firft place, the quiet enjoyment and protetii-

on of all our civil rights and liberties, which are the fure and

general confequence of obedience to the municipal law, are in

themfelves the befl: and moft valuable of all rewards. Becaufe

alfo, were the exercife of every virtue to be enforced by the

propofal of particular rewards, it were impoffible for any

ftaie to furniili ftock enough for fo profufe a bounty. And

farther, becaufe the dread of evil is a much more forcible prin-

ciple of human actions than the profped of good (i). For

which reafons, though a prudent beftovving of rewards is fome-

timesof cxquifite ufe, yet we find that thofe civil laws, which

enforce and enjoin our duty, do feldom, if ever, propofe any

privilege or gift to fuch as obey the law ; but do conftantly

come armed with a penalty denounced againft tranfgreilors,

either exprefsly defining the nature and quantity of the punilb.-

ment, or elfe leaving it to the difcretion of the judges, and

thofe who are entrufted with the care of putting the laws in

execution.

(i) Locke, Hum. Und, b. X. c. 21.

Of
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Of all tlie parts of law the mofl: efi\8"U;il is the 'vindicatory.

%ov it is but loll Lhour to fay, " do this, or avoid that," un-

ld5 we alfodecare, " this fhall be the confequeiice < f vour non-

*' cpmpliance." We nnuft therefore ohrerve, that ti-e main

flrength and force of a law confifts in the penahy annexad to it.

Herein is to be found the principal obligation of human iavvs.

Legislators and their laws are faid to compel and obligz ;

not that by any natural violence they fo conflrain a man, as to

render it impoiTible for him to a8: otherwife than they dircft,

which is the ilrifl fenfe of obligation : but becaufe, by declar-

ing and exhibiting a penalty againft offenders, they bring it to

pafs that no man can eafily choofe to tranfgrefs the law : Unce,

by reaion of the impending correfllon, compliance is in a high

degree preferable to difobedience. And, even where rewards

are propofed as well as puniHimenfs threatened, the obligation

of the law feems chieBy to conhil in the penalty : for rewards.

In their nature, can ovAy perJuade and allure', nothing is ccm-

pulfory but punifliment.

It Is held, it is true, and veryjuftly, by the principal of or.r

ethical writers, that human laws are binding upon mens con^

fciences. But if that were the only, or moll forcible obligation

the good only would regard the laws, ?nd the bad would fet

them at defiance. And, true as this principle is, it muft ftill be

underftood with fortie reflriftion. It holds, I apprehend, as to

rights; and that, when the law has determined the field to belong

to Titius, it is matter of confcicnce no longer to withhold cr to

invade it. So alfo in regard to naiuralduties, and fuch offences as

are mala infe: here we are bound in confcience, becaufe we are

bound by fuperior Iavvs, before thofe human laws were in being,

to perform the one and abftain from the other. But in relation

to thofe laws which enjoin only pcflti've duties, find forbid only

fuch things as are not tmla in fc but mala pi-obibita merely, an-

nexing
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riexing a penalty to non-compliance, here I apprehend con-

fcience is no farther concerned, than by dire£ling a fubmifiiojjj

to the penalty, in cafe of our breach of thofe laws : for other-

wife the muUitude of penal laws In a {late would not only be

looked upon as an impolitic, but would alio be a very wicked

thing ; if every fuch law were a fnare for the confcience of the

fubjeQ:. But in thefe cafes the alternative is offered to every

man ; " either abflain from this, or fubmit to fuch a pe-

nalty ;" and his conscience will be clear, which ever fide of

the alternative he thinks proper to embrace. Thus, by the

flatutes for preferving the game, a penalty is denounced againil

every unqualified perfon that kills a hare. Now this prohibi-

tory law does not make the tran^grcffion a moral offence : the

only obligation in confcience is to fubmit to the penalty if levied.

I HAVE now gone through the definition laid down of a mu-

nicipal law ; and have fnewn that it is " a rule—of civil cpn-

" duQ:—prefcribed—by the fupreme power in a flate—com-
** manding what is right, and prohibiting what is wrong :" in

the explication of which I have endeavoured to interweave a

few ufeful principles, concerning the nature of civil govern-

raent, and the obligation of human laws. Before I conclude

this feSion, it may not be amifs to add a few obfervations con-

cerning the interpretation of laws.

When any doubt arofe upon the corflruflion ofthe Roman
laws, the ufage was to flate the cafe to the emperor in writing,

and take his opinion upon it. This was certainly a bad method

of interpretation. To interrogate the Icgiflature to decide parti-

cular difputes, is not only endleG, but affords great room for

partiality and cpprcfTion.The anfwers oftheemperorwere called

hisrefciipts, and thefe had in fucceeding cafes the force of per-

petual la\A's; though they ought to be carefully diflinguiflied, by

every rational civilian, frcm thofe general conflitutions, which

had only the nature of things for their guide. The Emperor Ma-
crinus, as his hiftorian Capitolinus informs us, had once refolved

to
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to abolini thefe refcripts, and retain only the general edicts

;

he could not bear that the hafty and crude anfwers of fuch

princes as Commodus and Caracalla fliould be reverenced as

laws. But Juftinian thought othervvife, (k) and he has pre-

ferved them all. In hke manner the canon laws, or decretal

cpillles of tlie popes, are all of them refcripts in the ftrif^eft

fenfe. Contrary to all true forms of reafcning, they argue

from particulars to generals.

The faireft and mofl: rational method to interpret the will of

the legiflator, is by exploring his intentions at tlie time when
the law was made, by (i^^ns the moll natural and probable.

And thefe figns are either the words, the context, the fubjeQ:

inatter, the effects and conrequence, or the fpirit and reafon of

the law. Let us take a fhort view of them all.

I. Words are generally to be underflood in their ufual and

moft known fignification ; not fomuch regarding the propriety

of grammar, as their general and popular ufe. Thus the lav/

mentioned by Puftendorf (1), which forbad a layman to lay

hands on a priefl, was adjudged to extend to him, who had

hurt a prieft with a weapon. Again ; terms of art, or techni-

cal terms, muft be taken according to the acceptation of the

learned in each art, trade and fcience. So in the a6: of fettle-

ment, where the crown of England is limited " to the princefs

" Sophia, and the heirs of her body, being proteftants," it

becomes necelTary to call in the afTiflance of lawyers, to afcer-

tiin the precife idea of the words " heirs ofher body''' which

in a legal fenfe comprize only certain of herhneal defcendants.

Laftly, where words are clearly repugnant In two lav/s, the

latter lav/ takes place of the elder : leges pojleriores priores

contrarias abrogant is a maxim of univerfal law, as well as of

our own conflitutions. And Accordingly it was laid down by a

law of the tv/elve tables at Pv^orae, quodpopulus poflremwn juf-

ftty idjus ratum eJJo.

(k) Jnjl. 1. J. 6. (!) L. of N. ar.d N 5, iz. 3.

z. If
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1. If words happen to be fiill dubious, we may eftablifh

their meaning from the context ; with which it may be of fin-

gular ufe to compare a word, or a fentence, whenever they

are ambiguous, equivocal, or intricate. Thus the proeme,

or preamble, is often called in to help the conflruClion of an

a<5l of parliment. Of the fame nature and ufe is the compa-

rifon of a law with other laws, that are made by the fame le-

giflator, that have fome affinity with the fubjeft, or that ex-

prefsiy relate to the fame point.
,
Thus, when the law of En-

gland declares murder to be felony without benefit of clergy,

we mufl refort to the fame law of England to learn what the

benefit of clergy is : and, when the common law cenlures fi-

moniacal contraSs, it affords great light to the fubjed to confi-

der what the canon law has adjudged to be fimony.

3. As to the fubje6l matter, words are always to be under-

flood as having a regard thereto ; for that is always fuppofed to

be in the eye of the legiflator, and all his expreilions directed

to that end. Thus, when a law of our Edward III. forbids all

ecclefiaftical perfons to purchafe proviftons at Rome, it might

feem to prohibit the buying of grain and other victual ; but

when we confider that the ftatute was made to reprefs the ufur-

pations of the papal fee, and that the nominations to benefices

by the pope were called provijions^ we fhall fee that the re-

ftraint is intended to be laid upon fuch provifions only.

4. As to the eflFeSs and confequence, the rule is, where

words bear either none, or a very abfurd fignification, if literal-

ly underftood, we muft a little deviate from the received fenfc

of them. Therefore the Bolognian lav/, mentioned by Puf-

fendorf(m), which enacted " that whoever drew blood in the

" ftreets fhould be punifhed with the utmoft feverity," was

held after long debate not to extend to the furgeon, who open-

fd the vein of a perfon that fell down in the flreet v/ith a fit.

(m) /. 5. c, I a. §. 8.

5. But,
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$. But, laftly, the moft univerfal and efFe6lual way of dif-

rovering the true meaning of a law, when thq^ words are dubi-

ous, is by confidering the reafon and fpirit of it ; or the caufe

which moved the legiflator to ena6l it. For when this reafon

ceafes, the law itfelf ought likewife to ceafe wiih it. An in-

{lance of this is given in a cafe put by Cicero, or whoever was

the author of the rhetorical treatife infcribed to Herennius (n).

There was a law, that thofe who in a llorm forfook the fhip

fhouM forfeit all property therein ; and the '{hip and lading

Ihould belong entirely to thofe who ftaid in it. In a dange-

rous tempeft all the mariners forfook the fhip, except only one

Tick paflenger, who by reafon of his difeafe was unable to get

out and efcape. By chance the Ihip came fafe to port. The
fick man kept pofleflion and claimed the benefit of the law.

Now here all the learned agree, that the fick man is not within

the reafon of the law ; for the reafon of making it was, to give

encouragement to fuch as (hould venture their lives to fave the

veffel : but this is a merit, which he could never pretend to,

who neither (laid in the fhip upon that account, nor contri-

buted any thing to its prefervation.

From this method of interpreting laws, by the reafon of

them, arifes what we call equity ; which is thus defined by
Grotius (o), " the correftion of that, wherein the law (by
" reafon of its uaiverfality) Is deficient." For fince in laws all

cafes cannot be forefeen or exprefTed, it is neceffary, that

when the general decrees of the law come to be applied to

particular cafes, tiiere (hould be fomewhere a power vefted of

defining thofe circumflances, which (had they been forefeen)

the legiflator himfelf would have expreffed. And thefe are

the cafes, which, according to Grotius, " lex non exaffe de-

finite fed arbitrio boni viri permittitJ*

Equity thus depending, eflentially, upon the particular cir-

cumftances of each individual cafe, there can be no eftabiifhed

(n) /. I.e. II. (o) De aequitate.

rule«
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rules and fixed precepts of equity liid down, without deftroy-

ing its very effence, and reducing it to a pofrtive law. And

on the other hand, the liberty of confiderirg all cafes in an

equitable light muil: not be indulged too far, lefl thereby we

deflroy all law, and leave the dceifion of every queftion entire-

ly in the breaft of the judge. And law, without equity,

though hard and difagreeable, is much more defirable foi the

pnblic good, than equity without law ; which would make

every judge a legiflator, and introduce mod infinite confufion ;

as there would then be almofl: as many different rules of a8:ion

laid down in courts, as there are differences of capacity and

fentiraent in the human mind.

JECTION
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Section the third.

Of the laws of ENGLAND.

TH E 'municipal law of England, or the rule of civil con-

du6l prcfcribed to the inhabitants of this kingdom, may
with fufficicnt propriety be divided into two kinds ; the lex non

fcripta, the unwritten, or common law ; and the lex fcripta,

the written or ftatute law.

The lex non fcripta, or unwritten law, includes not only

general cufoms, or the common lav^r properly fo called ; but

alfo the particular ciijloms of certain parts of the kingdom ; and

likewife ihoh particular laws, that are by cuflom obferved on-

ly in certain courts and jurifdiflions.

When I call thefe parts of outlaw leges non fcriptae,!

would not be underilood as if all thofe laws were at prefent

merely oral, or communicated from the former ages ta the

prefent folely by word of mouth. It is true indeed that^ in

the profound ignorance of letters which formerly overfpread

the whole weftern world, all laws were entirely traditional,

for this plain reafon, that the nations among which they pre-

vailed had but little idea of writing. Thus the Brilifli as

' well as the Gallic Druids committed all their laws as well as

learning to memory (a) ; and it is faid of the primitive Sax-

ons here, as well as their brethren on the continent, that

leges fola memoria et ufu reiinelant (b). But, with us at pre-

fent, the monuments and evidences of our legal cuftoms are

contained in the records of the feveral courts of juftice, in books

(a) Caef. </f i. G. W. 5. r. 13. (b) Spelni. (?/. 362.

of
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01' reports and judicial dccifions, and in the treatifes of learned

iages oF the profeiTion, preferved and handed down to us trom

the times of higheft antiquity. However I therefore ftile tliefe

parts of our law leges non fcriptue, becauie their original infti-

tution and authority are not fet down in writing, as a6ts of

pi^irliament are, but they receive their binding power, and

the force of laws, by long and immemorial ufage, and by

their umveifal reception throughout the kingdom. In like

manner as Aulus Gellius defines Onejus non fcriptum to be that,

which is " iacito et illiterato hominum confenfu et moribus eX'

prejfiim.^^

Our antlent lawyers, and particularly Fortefcue (c), infifc

with abundance of warmth, that thefe cufl:oms are as old as

the primitive Britons, and continued dov/n, through the feve-

ral mutations of government and inhabitants, to the prefent

time, unchanged and unadulterated . This may be the cafe

as to fome ; but in general, as Mr. Selden in his notes ob-

lerves, this aflertion mull: be underftood with many grains of

allov^ance ; and ought only to flgnify, as the truth feems to be,

that there never was any formal exchange of one fyftem of

lav/s for another : though doubtlefs by the intermixtiare of ad-

ventitious nations, the Romans, the Pi6ls, the Saxons, the

Danes, and the Normans, they mud have infenfibly introdu-

ced and incorporated many of their own cuftoms with thofe

that were before eftablifhed : thereby, in all probability, im-

proving the texture and wifdom of the whole, by the accu-

mulated wifdom of divers particular countries. Our laws,

faith lord Bacon (d), are mixed as our language: and as our

language is fo much the richer, the laws are the more complete.

Anc indeed our antiquarians and firft hiflorians do all pofi-

tively aiTure us, that our body of laws is of this compounded

nature. For they tell us, that in the time of Alfred the local

cuftoms of the feveral provinces of the kingdom were grown fo

various, the he found it expedient to compile his dome-book or

liber judicicilis^ for the general ule of the whole kingdom. This

(;} r. 17 .
(d^ See his projofals for a digcft,

book
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book is faid to have been extant fo late as the reign ofking Ed-

ward the fourth, but is now unfortunatel}' loft. It contained,

we may probably fuppofe, the principal maxims of the com-

mon law, the penalties for mifdemcfriors, and the forms of

judicial proceedings. Thus much may be at leaft colle^cd

from that injiinflion to obferve it, which we find in the laws

of king Edward the elder, the fon of Alfred (e). ** Omnibus
" qui reipublicae praefunt etiam atque etiam mando, lit omnibui

" aequo s fe praebearii judices, perinde ac in judiciali libra (Sax-
" onice, t>^'^-^^'^)fcriptum habetiir ; nee quicquam formident qiiin

" jus commune (Saxonice, fokjul.zej auda£ler libereque dicant?''

But the irruption and eftablifhment of the Danes in En-
gland, which toilowed foon after, introduced new cuftoms,

and caufed this code of Alfred in many provinces to' fall into

difufe ; or at leaft to be mixed and debafed with other laws of

a coarfer alloy. So that about the beginning of the eleventh

century there were three principal fyftems of laws prevailing

in different diftrids. r. The Mercen-Lage, or Mercian laws,

which were obferved in many of the midland counties, and

thofe bordering on the principality of Wales, the retreat of

the antient Britons ; and therefore very probably intermixed

with the Britifh or Druidical cuftoms. 2. The Wejl-Saxon-

Lagey or laws of the weft Saxons, which obtained in the coun-

ties to the fouth and weft of the ifland, from Kent to Devon-
Ihire. Thefe were probably much the fame with the laws of

Alfred above-mentioned, being the municipal law of the far

moft confiderable part of his dominions, and particularly in-

cluding Berkfhire, the feat of his peculiar refidence. 3. The
Ddne-Lage^ or Danifti law, the very name of which fpeaks

its original and compofition. This was principally maintained

in the reft of the midland counties, and alfo on the eaftern

coaft, the part moft expofed to the vifits of that piratical

people. As for the very northern provinces, they were at that

time under a diftin^l government (fj.

(e) c. I. (fJ Hal. Hid. 5?.

Vol. I. E Out
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Out of thefe three laws, Roger Hoveden (g) and Ranul-

phus Ceftrenfis (h) informs us, king Edward the confefTor ex-

tracted one uniform law or digeft of laws, to be obfervea

throughout the whole kingdom ; though Hoveden and the

author of an old manufcript chronicle (i) aflure us likewife,

that this work was projected and begun by his grandfather king

Edgar. And indeed a general digeft -of the fame nature has

been conftanily found expedient, and therefore put in praftice

by other great nations, which were formed from an affem-

blage of little provinces, governed by peculiar cufloms. As

in Portugal, undfr king Edward, about the beginning of the.

fifteenth centiry (k). In Spain under Alonzo X. who about

the year 1250 executed the plan of his father St. Ferdinand,

and colle8:ed all the provincial cuftoms into one uniform law,

in the celebrated code er\t\t\ed. ias partidas (1). And in Sweden,

about the fame aera, a univerfal body of common law was

compiled out of the particular cuftoms eftabliflied by the lagh-

man of every province, and intitled the land^s lagb, being

analagous to the common laiu of England (m).

Both thefe undertakings, of king Edgar and Edward the

confeflbr, feem to have been no more than a new edition, or

frefti promulgation, of Alfred's code or dome-book, with

fuch additions and improvements as the experience of a centu-

ry and an half had fuggefted. For Alfred is generally ftiled by

the fame hiftorians the legum AngUcanarum conditor^ as Edward

the confe'flbr is the rejiitutor. Thefe however are the laws which

our hiftories fo often mention under the name of the laws of

Edward theconfefibr ; which our anceftors ftruggled fo hardly

to maintain, under tlie firft princes of the Norman line ; and

which fubfequent princes fo frequently promifed to keep

and to reftoie, as the moft popular ad they could do, whca

preffed by foreign emergencies or domeftic difcontents. Thefe

(g^ Tn Hen. TL (k) Mod. Un. Hid xxii. 135.

{\\) In Ediu. Coitffjfor. (])Il>iJ.xx 211.

(i) InSsU. ad Eadtner, 6. (m) Ibid, xxxiii. 21. 58.

are
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are the laws, that fo vigoroufly withftood the repeated attacks

of the civil law ; which eftablifhed in the twelfth century a new

Roman empire over moii;of the ftates on the continent : ftates

that have loft, and perhaps upon that account, their political,

liberties; while the free conftitution of England, perhaps upon

the fame account, has been rather improved than dcbafed.

Thefe, in fhort, are the laws which gave rife and original to

that colleftion of maxims and cuftoms, which is now known

by the name of the common laws. A name either given to

it, in contradiil:in8:ion to other laws, as the ftatute law, the

civil law, the law merchant, and the like ; or, more probably,

as a law comnmi to all the realm, theyz/j commune orfokright

mentioned by king Edward the elder, after the abolition of the

feveral provincial cuftoms and particular laws before-mentioned.

But though this is the mod likely foundation of this collec-

tion of m.axims and cuftoms, yet the m.axims and cuftoms, fo

collected, are of higher antiquity than memory or hiftory

can reach : nothing being more difficult than to afcertain the

precife beginning and firft fpring of an antient and long efta-

blifhed cuftom. Whence it is that in our law the goodnefs of

a cuftom depends upon its having been ufed time out of mind ;

or, in the folemnity of our legal phrafe, time whereof the me-

mory of man runneth not to the contrary. This it is that

gives it its weight and authority ; and cf this nature are the

maxims and cuftoms which compofe the common law, or lex

nonfcripta^ of this kingdom.

This unwritten, or common, law is properly diftinguifhable

into three kinds: i. General cuftoms ; which are the uni-

verfal rule of the whole kingdom, and form the common law,

in its ftrifter and more ufual fignification. 2. Particular

cuftoms ; which for the moft part afFe<5t only the inhabitants

of particular diftrifts. ;^. Certain particular laws : which by
cuftom are adopted and ufed by fome particular courts of pretty

general and extenfive jurifdiftion.

E2 T,As
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I. As to general cufloms, or the comrrion law, properly To

called ; this is that law, by which proceedings and determin-

ations in the king's ordinary courts of juftice are guided and

direfted. This, for the moll: part, fettles the courfe in which

lands defcend by inheritance ; the manner and form of acquir-

ing and transferring properly ; the folemnities and obligation

of contrasts ; the rules of expounding wills, deeds, and a£ts

of parliament ; the refpe6tive remedies of civil injuries ; the

feveral fpecies of temporal offences, with the manner and de-

gree of punhliment ; and an infinite number of minuter par-

ticulars, which diffufe themfelves as extenfively as the ordinary

diftribution of common juftice requires. Thus, for example,

that there Ihali be four fuperior courts of record, the chancery,

the king's bench, the common pleas, and the exchequer ;

—

that the eldefl Ton alone is heir to his anceflor ;—that property

may be acquired and transferred by writing ;—that a deed is

of no validity unlefs fealed and delivered ;—that wills fhall be

conftrued more favorably, and deeds mere ftriftly ;—that

money lent upon bond is recoverable by aflion of debt ;—that

breaking the public peace is an offence, and punifliable by fine

and imprifonment ;—all thefe are dodlrines that are not fet

down in any written ftatute or ordinance, but depend merely

upon immenjorial ufage, that is, upon common law, for their

fupport.

Some have divided the common law into two principal

grounds or foundations : i. Eftablifhed cuiloms ; fuch as that

where there are three brothers, the eldeft brother fhall be heir

to the fecond, in exclufion of the youngeft : and 2. Eftablifhed

rules and maxims ; as, " that the king can do no wrong, that

*^ no man (hall be bound to accufe himfelf," and the like. But

I take thefe to be one and the fame thing. For the authority

of thefe maxims refts entirely upon general reception and ufage;

and the only method of proving, that this or that maxim is a

rule of the common law, is by (hewing that it hath been al-

ways the cuftom to obferve it.

But
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But here a very natural, and very material, quQflrlon arifes:

how are thefe cuftoms or maxims to be known, and by whom
is their validity to be determined ? The anfwer is, by the

judges in the feveral courts of juftice. They are the depofi-

tary of the laws ; the living oracle?, who muft decide in all

cafes of doubt, and who are bound by an oath to decide accor-

ding to the law of the land. Their knowledge of that law

is derived from experience and ftudy ; from the " vi^inti anno-

** mm liiciihraticnes,^'' which Fortefcue (n) mentions; and

from being long perfonally accudomed to the judicial decifions

of their predeceffors. And indeed thefe judicial decifions are

the principal and mofl: authoritative evidence, that can be

gtven, of the exiftence of fuch a culTom as (hall form a part

of the common law. The judgment itfelf, and all the pro-

ceedings previous thereto, are carefully regiftered and pre-

ferved, under the name of records, in public repofitories fet

apart for that particular purpofe ; and to them frequent recourfe

is had, v^hen any critical queftion arifes, in the determinatiori

of ,yi'hich former precedents may give light or affiftance. And

therefore, even fo early as the conqueH:, we find the " praeters-

" torum memoria eventorum''' reckoned up as one of the chief

qualifications of thofe who were held to be " leg'ibus patriae

" optime injlituti (o)." For it is an eftablifhed rule to abide by

former precedents, where the fame points come again in liti-

gation ; as well to keep the fcale of juftice even and (leady,

and not liable to waver with every neW' judge's opinion ; as

alio becaufe the law in that cafe being folemnly declared and

determined, what before was uncertain, and perhaps indiffe-

rent, is now become a permanent rule, which it is not in the

breail; of any fubfequent judge to alter or vary from, accord-

ing to his private fentimcnts : he being fworn to determine,

not according to his own private judgment, but according to

the known laws and cuftoms of the land ; not delegated to

pronounce a new law, but to maintain and expound the

old one. Yet this rule admits of exception, where the

former determination is mofl evidently contrary to reafon ;

(n) C*p. 8. (o) Seld, review of Tith. c. 8.

E -; much
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much more if it be contrary to the divine law. But even in

fuch cafes the fubfequent Judges do not pretend to make a

law, but to vindicate the^jld one from mifreprefentation. For

if it be found that the former decifion is manifeftly abfurd or

unjuft, it js declared, not that fuch a fentence was bad law-,

but that it was not law ; that is, that it is not the eftablilhed

cuftom of the realm, as has been erroneoufly determined.

And hence it is that our lawyers are with juflice fo copious in

their encomiums on the reafon of the common law j that they

tell us, that the law is the perfection of reafon, that it always

intends to conform thereto, and that what is not reafon is not

law. T^ot that the particular reafon of every rule in the law

can at this diftance of time be always precifely afligned ; but

it is fufficien* t'^ar there be rothing in the rule flatly contradic-

tory to reafon, and then the law will prefume it to be well found-

ed (p). And it hath been an antient obfcrvation in the laws of

England, trat whenever a (landing rule of law, of which the

reafon perhaps could be remembered or difcerned, iiath been

wantonly broke in upon by ftatutes or new refolutions, the

Avifdom of the rule hath in the end appeared from the inconve-

niences that have followed the innovation.

The doQirine of the law then is this : that precedents and

rules mufl be followed, unlefs flatly abfurd or unjufl : for

though their reafon be not obvious at firft view, yet we owe

fuch a deference to former times as not to fuppofe they aSed

wholly without confideration. To illuflirate this do6lrine by

examples. It has been determined, time out of mind, that

a brother of the half blood fhall never fucceed as heir to the

eftateof his half brother, but it fhall rather efcheat to the

king, or other fuperior lord. Now this is a pofitive

law, fixed and eftablifhed by cuftom, which cuflom
^ is evidenced by judicial decifions ; and therefore can

never be departed from by any modern judge without a

(p) Herein agreeing with the civil " iieo rationes eorum quae cenfiituun-
]aw, Ff. I. 3. 20, 2t. '' Non om- *' tur, tnquiri ncn oportet : alioquin
^'-'niuvtyquaea tnajoribus nofiris con- '^ multa ex his^ quae certa Junt, Jub-
**Jiiluta Junty ratio reddt poieji, Et " -vertuntur "

"bfeich
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breach of his oath and the law. For herein there is nothing

repugnant to natural juilice ; though the reafon of it, drawn

from the feodal law, may not be quite obvious to every body.

And therefore, on account of a fuppofed hardfhip upon the

half brother, a modern judge might wifh it had been other-

wife fetlled
;

yet it is not in his power to alter it. But il any

court were now to determine, that an elder brother of the halt

blood might enter upon and feife any lands that were purchafed

by his younger brother, no fubfequent judges would fcruple to

declare that fuch prior determination v/as uniuft-, was unrea-

fonable, and therefore was not law. So that the law, and

the opiriiofi of the jud(re are not always convertible terms, or

one and the fame thing ; fince it fometimes may happen that

the judge may ?/7/,'?ir7/v the law. Upon the whole, however,

wc may take it as a general rule, *' that the decifions of courts

*' of juflice are the evidence of what is, common law :" in the

fame manner as, in the civil law, what the emperor had once

determined was to ferve for a guide for the future (q).

The decifions therefore of courts are held in the higheft

regard, and are not onlv preferved as authentic records in the

treafuries of the feveral courts, but are handed out :o public

view in the numerous volumes of reports which furnilli the

lawyer's library. Thefe reports arc hiftorles of the feveral

cafes, v/ith a fhort fummary of the proceedings, which arc

preferved at large in the record ; the arguments on both f.dest

<ind the reafons the court gave for its judgment ; lal'.en down

in fliort notes by perfons prefent at the determination.

And thefe ferve as indexes to, and alfo to explain, the re-

cords ; which always, in matters of confequer;ce and

nicety, the judges direfl to be fearched. The reports

are extant in a regular feries from the reign of king

Edward the fecond inclufive ; and from his time to that of

(q)
" Si iTT.periaV.s mauft^i cafifatn '' r-odro iv:pfio furt^ fcietnt banc ejji

" CogiTHticnahier examindet it, ct par- " Icgfm, ncn julum HI: caujae fro ^ra
^* tibus cominus rcnjUtutis fertenriam '^ produHa ijl, fed ct -.t: 6vt.nib:isf.mjt-

" Jtxerit^ tmr.ii tmnt-ncjudiccs, qu: fuh " but.'''' C. i. 14. i7..

E A Kenrv
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Henry the eighth were taken by the prothonotaries, or chief

fcribes of the court, at the expence of the crown, and pub-

lifhed annually^ whence they are known under the denomina-

tion of the year books. And it is much to be wifhed that this

beneficial cuftom had, under proper regulations, been conti-

nued to this day : for, though king James the firft, at the in-

ftance of lord Bacon, appointed two reporters with a handfome

flipend for this purpose, yet that wife inilitution was foon ne-

gleSed, and from the reign of Henry the eighth to the prefent

time this tafk has been executed by many private and cotem-

porary hands; who fometimes through haAe and inaccuracy,

fometimes through miftake and want of fkill, have pubU{hed

very crude and imperfe£l (perhaps contrary) accounts of one

and the fame determination. Some of the moft valuable «f

the antient reports are thofe publifhed by lord chief juftice

Coke ; a man of infinite learning in his profefiion, though not

a little infefled with the pedantry and quaintnefs of the times

he lived in, which appear flrongly in all his works. However

his writings are fo highly efteemed, that they are generally

cited without the author's name (r).

Besides thefe reports, there are alfo authors, to whom
great generation and refpeft is paid by the fi:udents of the

common law. Such are Glanvil and Braflon, Britton

aad Fleta, Littleton and Fitzherbert, with fome others

of antient date, whofe treatifes are cited as authority

;

and are evidence that cafes have formerly happened in

which fuch and fuch points were determined, which are

now become fettled and firft principles. One of the Lift of

thefe methodical writers in point of time, whofe works are of

any intrinfic authority in the courts ol juftice, and do not en-

tirely depend on the ftrength of their quotations from older

(r) His reports, for inflancc, are in his three volumes were determined;
ftiled, xttT* J^o;^»)v, the reports-, and in t'/'t. queen Elizabeth, king Jame>, and
quoting them we ufually fay, j or i Charles the firft; as well as by die

Rep. not I or a Coke's Rep. as in ci- number of each volume. For fome-
ting other authors. The reports of times we call them i, i, and Cro. 3,
judge Croke are alfo cited in a pecu- hut more commonly Cio. Eliz. Cro.
iiar manner, by the name of thofe prin- Jac, and Cro. Qn.
ces, in whofe reigns the cafes reported

authors.
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authors, is the fame learned judge we have jufl mentioned, fir

Edward Coke ; who hath written four volumes of inftitute?,

as he is pleafed to call them, though they have Uttle of the iu^

ftitutional method to warrant luch a title. '^1 he firft volume

t^ a very extenfive comment upon a little excellent treatife of

tenures, compiled by judge Littleton in the reign of Edward

the fourth. This comment is a rich mine of valuable common
Uw learning, collc61ed and heaped together from the antient

reports and year books, but greatly defective in method (s)(,

'

The fecond volume is a comment upon many old acts of par-

liament, without any fyftematical order ; the third a more

methodical treatife of the pleas of the crown ; and the fourth

an account of the feveral fpecies of courts (t).

And thus much for the firll: ground and chief corner (lone

of the laws of England, which is, general immemorial cu-

tlom, or common law, from time to time declared in the de-

cifionsof the courts of juflice; which decifions are preferved

among our public records, explained in our reports, and di-

gefted for general ufe in the authoritative writings of tjie ve-

nerable iages of the law.

The Roman law, as pra6tifed in the times of its liberty,

paid qlfo a great regard to cullom ; but not fo much as our laws:

it only then adopting it, when the written law was deficient.

Though the reafons alleged in the digefl: (u) will fully juftify

Our praflice, in making it of equal authority with, when it is

not contradicted by, the written law. ^' For fince, fays

" Julianus, the written law binds us for no other reafon
*' but becaufe it is approved by the judgment of the peo-
" pie, therefore tho^e laws which the people have ap-
" proved without writing ought alfo to bind every body.
" For where is the difference, whether the people de-
" dare their afTent to a law by fuffrage, or by a uniform

(s) It is ufually cited either by the the generah'ty of reports and other
name of Co. Lia. or as i Inft, traifls being quoted in the name of the

(i) Thefe arecited as 2, 3, or 4 Inft. compiler, as % Ventris, 4 Leonarii,
without any autlior's name. An bono- i Siderfin, and th« like.
rary diftinftion, which, we obferve*^, is (n) Ff. i. 3. 34.
paid to the works of no other writer;

" courfe
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" courfe of a£ting accordingly ?" Thus did they reafon while

Rome had feme remains of her freedom ; but, when the im-
perial tyranny came to be fully eftablifhed, the civil laws fpeak

a very different language. " ^lod prhicipi placvit legis babet
** vigorem, cum populus ei et in enm omne fuum imperium et po-
" tefiatem couferatf^ fays Ulpian (w). " Imperator folus et

** conditor et interpres legis exijlimatur^'' fays the code (x).

And again, "facrilegii injiar eji referipto principis ol>viare{y).''*

And indeed it is one of the charafteriftic marks of Englifh li-

berty, that our common law depends upon cuflom ; which

carries this internal evidence of freedom along with it, that

it probably was introduced by the voluntary confent of the

people.

II. The fecond branch of the unwritten laws of England

are particular cufloms, or laws which affefl: only the inhabi-

tants of particular diflrifts.

These particular cuftoms, or fome of them, are without

doubt the remains of that multitude of local cuftoms before-

mentioned, out of which the common law, as it now ftands,

was coUefted at firft by king Alfred, and afterwards by king

Edgar and Edward the confeflbr : each diftri£l mutually fa-

crificing fome of its own fpecial ufages, in order that the

whole kingdom might enjoy the benefit of one uniform and

unlverfal fyftem of laws. But, for reafons that have been

long forgotten, particular counties, cities, towns, manors,

and lordfhips, were very early indulged with the privilege of

abiding by their own cuftoms, in contradiftinftion to the reft of

tli€ nation at large : which privilege is confirmed to them by

feveral a8:s of parliament (z).

Such is the cuftom of gavelkind in Kent, and fome other

parrs of the kingdom (though perhaps it was alfo general till the

Norman conqueft) which ordains, among other things, that not

(w) Ff. 1.4. J. (^) Mag. Cart. c. 9.—-i Edv/. Ill ft.

(x) C. 1. 14. ja. 4. c. 5.— 14 Edw. III. ft. 1. c. I.—and

(y) C. J. 13. 5. -a Hen. IV. c. 1.

the
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the eldcil: Ton cnly of the father {hall fucceed to his inhei Itance,

but all the fons alike: and that, though the anceflor be attaint-

ed and hanged, yet the heir fhall fucceed to his eftate, without

any cfcheat to the lord.—Such is the cuflom that prevails in di-

vers antient boroughs, and therefore called borough-englifh,

that the youngcil Ton fhall inherit the eflate, in preference to nil

his elder brotherr,.—Such is the cuftoni in other boroughs that

a widow fhall be intitled, for her dower, to all her hufoand'.s

lands; whereas at the common law {he fiiall be endowed of one

third part only.—Such alfo are the fpecial and particular cuf-

toms of manors, of v/hich every one has more or lefs, and

which bind all the copyhold-tenants that hold of the faid ma-

nors.— Such likewife is the cuftom of holding divers inferior

courts, with power of trying caufes, in cities and trading

towns ; the right of holding which, when no royal grant can

be {hewn, depends entirely upon immemorial and,e{l:ablifhed

ufage.—Such, laflly, are many particular cufloms within the

city of London, with regard to trade, apprentices, widou^

orphans, and a variety of other matters. All thefe are con-

"trary to the general law of the land, and are good only by
fpecia! ufage, though the cu{loms of London are alfo confirm-

ed by act of parliament.

To this head may mofl: properly be referred a particular

fyllem of th« cu{lom9- ufed only among one fet of the king's

fubjects, called the cuftcm of merchants or lex mercatoria:

which, however different from the general rules of the com-
mon law, is yet ingrafted into it, and made a part of it (b)

;

being allowed, for the benefit of trade, to be of the utrnofl

validity in all commercial tranfa8:ions : for it is a maxim oF

law, that ^' cuilibet in fiia arte credendu?n.eji."

The rules relating to particular cu{l:oms regard either the

proof o[ their exifrence ; their /e^.rz///); when proved ; or their

ufual method o^ allowance. And firfl: we wi;l confider the rules

of proof.

(a) 8 Rep, iiS- Cre. Car. 347. (b) Wlr.ch. 24.

As
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As to gavelkind, and borough-englifii, the law takes parti-

cular notice of them (c), and there is no occafion to prove that

fuch cuftoms a<5lually exifl:, but only that the lands in queftion

are fubjeO: thereto. All other private cufloms muft be parti-

cularly pleaded (d), and as well the exigence of fuch cufloms

muft be fhewn, as that the thing in diipute is within thecuf-

tom alleged. The trial in both cafes (both to {hew the ex-

igence of the cuftom, as, " that in the manor of Dale lands

*' lliall defcend only to the heirs male, and never to the heirs

" female ;*' and alfo to (hew " that the lands in queilion are

" within that manor") is by a jury of twelve men, and not by

the judges; except the iame particular cuftom has been before

tried, determined, and recorded in the fame court (e).

The cuftoms of London differ from all others in the point

of trial : for, if the exiftenceof the cuftom be brought in qiie-

ftion, it (hall not be tried by a jury, but by certificate from

the lord mayor and aldermen by the mouth of their recor-

der (f); unlefs it be fuch a cuftom as the corporation is itfelf

irrterefted in, as a right of taking toll, ^f. for then the law

permits them not to certify on their own behalf (g).

When a cuftom is actually proved to exift, the next en-

quiry is into the legality of it •, for, if it is not a good cuftom,

it ought to be no longer ufed. *': Mains iifus abolendus f/?" is an

eftablifbed maxim of the law (h). To make a paiticular cu-

ftom good, the following are neceflary requifites.

I. That it have been ufed fo long, that the memory of

man runneth not to the contrary. So that, if any one can (hew

the beginning of it, it is no good cuftom. For which reafon no

cuftom can prevail againft an exprcfs aft of parliament; fince

(c) Co. Litt. 175. (f) Cro. Car. 516.
(d) Liu. §. 165. . (g) Hob. «5.

(e) Dr. & i>t 1. 10. (h) Liu. §. aii. 5 Inft 174.

the
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the rtatute itfelf is a ^loof of a time when fiich a cuftom did

not exift (j).

2. It mufl: have been continued. Any interruption would

caufe a temporary ceafing: the revival gives it a new begin-

ning, .which will be within time of memory, and thereupon

the cuftom will be void. But this mud be underflood with

regard to an interruption of the right ; for an interruption of

the pojj'ejpon only, for ten or twenty years, will not deflroy

the cuftom (i). As if the inhabitants of a parifh have a cu-

(loniary right of watering their cattle at a certain poo!, the

cuftom is not deftroyed, though they do not ufe it for ten

years; it only becomes more difficult to prove: but if the

right be any how difcontinued for a day, the cuflom is quite

at an end.

3. It mufl have been peaceable, and acquiefced in; not fub-

je£l to contention and difpute (k). For as cuftoms owe their

original to common confent, their being immemorially difput-

cd either at law or otherwife is a proof that fuch confent was

wanting.

4. Customs muil be r^^yoHa3/^(l); or rather, taken ne-

gatively, they muft not be unreafonable. Which is not al-

ways, as fir Edward Coke fays (m), to be underflood of every

unlearned man's reafon, but of artificial and legal reafon,

warranted by authority of law. Upon which account a cu-

ftom may be good, though the particular reafon of it cannot

be afligned ; for it fufRceth, if no good legal reafon can be

afligned againft it. Thus a cuftom in a pariili, that no man
fliall put his beafls into the common till the third of O8:ober,

would be good ; and yet it would be hard to ihew the reafon

why that day in particular is fixed upon, rather than the day

before or after. But a cuftom, that no cattle fhalj be put in

till the lord of the manor has firll put in his, is unreafonable,

and therefore bad : for peradventure the lord will never put in

his; and then the tenants will lofe all their profits (n).

(j) Co. Litt. 113. (1) Litt. §. ^^^,
0) Ibid. 1J4. (m) I In'll. 62.
(k) Ibid. (n) Co. Copyh. §. 33.

5. ClT-, -
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5. Customs ought to h? certain. A cuftom, that lands

fhall defcend to the moffc worthy of the owner's blood, is void;

for how fhall this worth be determined ? but a cuftom to de-

fcend to the next male of the blood, exclufive of females, is

certain, and therefore good (o). A cuftom, to pav two

pence an acre in lieu of tithes, is good ; but to pay fome-

times two pence and fometimes three pence, as the occupier

of the land pleafes, is bad for its uncertainty. Yet a cuftom,

to pay a year's improved value for a fine on a copyhold eflate,

is good: though the value is a thing uncertain : for the value

may at any time be afcertained ; and the maxim of law is, id

certum cji, quod certum reddi potef}.

6. Customs, though eftabliftied by confent, mufl: be

(when eftablifhed) compulfory ; and not left to the option of

every man, whether he will ufe them or no. Therefore a

cuflom, that all the inhabitants fhall be rated toward the

maintenance of a bridge, will be good ; but a cuftom, that

every man is to contribute thereto at his own pleafure, is idle

and abiurd, and, indeed, no cuflom at all.

7. Lastly, cuiloms mud be fo?;;^/'?^??/ with each other:

one cuftom cannot be fet up in oppofition to another. For if

both are really cuftoms, then both are of equal antiquity,

and both eflablifhcd by mutual confent : which to fay of con-

tradiftory cuiloms is abfurd. Therefore, if one man pre-

feribes that by cuftom he has a right, to have v^indows looking

tnto another's garden ; the other cannot claim a right by cu-

ftom to ftop up or obftrufl thofe windows : for thefe contra-

<ti6tory cuftoms cannot both be good, nor both ftand together.

\lt ought rather to deny the exiftence of the former cuftom (p).

Nkxt, as to the allowance of fpecial cuftoms. Cuftoms, in

derogation of the common law, muft be conftrued ftriQly. Thus,

by the cuftom of gavelkind, an infant of fifteen years may by one

(0) I RoU, Abr. i;6?, (r"" 9 ^M^- 5 8.

fpecjes
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fpecics of conveyance (called a deed of feoJEfment) convey away

his lands in fet-fimple, or for ever. Yet this cuftom does not

impovver him to tlfe any other conveyance, or even to leafe

them tor feven years : for the cuftom muft be ftridly purfu-

cd (q). And, moreover, all fpecial cuftoms mufl: fubmit to

the king's prerogative. Therefore, if the king purchafes lands

of the nature of gavelkind, where all the fons inherit equally ;

yet, upon the king's deinife, his eldefl fon {hall fucceed to

thefe lands alone (r). And thus much for the lecond part of

the leges nonfcriptaCy or thofe particular cufloms which afled

particular perfons or diilrids only.

III. The third branch of them are thofe peculiar laws, which

by cuftom are adopted and ufed only in certain peculiar courts

and jurifdiftions. And by thefe I underftand the civil and ca-

non laws.

It may feem a little improper at firfl view to rank thefe laws

under the head of leges non fcriptae, or unwritten laws, feeing

they are fet forth by authority in their pandefts, their codes, and

their inftitutions; their councils, decrees, and decretals ; and

enforced by an immenle number of expofitions, decifions, and

treatifes of the learned in boih branches of the law. But I do

this, after the example of fir Maihew Hale(s),becaufe it is moft

plain, that it is not on account of their being written laws, that

either the canon law, or the civil law, have any obligation with-

in this kingdom; neither do their force and efficacy depend

upon their own intrinfic authority ; which is the cafe of our

written laws, or acts of parliament. They bind not the fubjeds

of England, becaufe their materials were colle<Sed from popes

or emperors; were digefted by Juftinian, or declared to be au-

thentic by Gregory. Thefe confiderations give them no autho-

rity here: for the legiflature of England doth not, nor ever

did, recognize any foreign power, as fuperior or equal to it in

this kingdom ; or as having the right to give law to any, the

(q) Co. Cop. §. 33. (j) Hid. C. L. c. a.

(r) Co. Lilt. 1 5.

meaneft,
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meaneil, of its fubjefls. But all the ftrength that either the

papal or imperial laws have obtained in this realm (or indeed in

any other kingdom in Europe) is only becaufe they have been

admitted and received by immemorial ufage and cnftom in Tome

particular cafes, and fome particular courts ; and then they

term a branc/h of the leges non fcriptcie, or cuftomary law : or

clfe, becaufe they are in iome other cafes introduced by con-

fent of parliament, and then they owe their validity to the

leges [criptae^ or ftatute law. This is exprefsly declared in

tliofe remarkable words of the ftatute 25 Hen. VIII. c. 21 . ad-

drefled to the king's royal majcfty.—" This your grace's

** realm, recognizing no fuperior under God but only your

** grace, hath been and is free from fubjeftion to any man's

** laws, but only to fuch as have been devifed, made, and or-

** dained within this realm for the wealth of the fame ; or to

" fuch other as, by fufferance of your grace and your progeni-

** tors, the people of this your realm have taken at their free

*' liberty, by their ov/n confent, to be ufed among them ; and

** have bound themfelves by long ufe and cullom to the obfer-

** vance of the fame : not as to the obfervance of the laws of

*' any foreign prince, potentate, or prelate ; but as to the

** fujlomed and antient laws of this realm, originally eftablilh-

** ed as laws of the fame, by the faid fufferance, confent, and
** cuftom ; and none otherwife." ^

By the civil law, abfolutely taken, is generally underflood

the civil or municipal law of the Roman empire, as comprized

in the in:{litures, the code, and the digel^ of the emperor Jufti-

nian, and the novel conftitutions of himfelf and fome of his

focceiTors. Of which, as there will frequently be occafion to

cite them, by way of illuflrating our own laws, it may not be

arnifs to give a fhort and general account.

The Roman law (founded firfl upon the regal conftitutions of

their antient kings, next upon the twelve tables of the decemviri

^

then upon the laws or ilatutes enacted by the fenate or people,

the edicts of the praetor, and the refponfa prudentum or opinions

of learned lav.viis, and liftly upon the iniperiul decrees, or con-

(litutions
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ftitutions of fucceflive emperors) Had grown to fo great a bulk

or, as Livy exprefles it (t), ** tarn immerifus aliarumfuper alias
*' acervatarum legum cumulusy* that they were computed to

be many camels load by an author who preceded Juflinian (u).

This' Was in part remedied by the coIle(5lions of three private

lawyers, Gregorius, Hermogenes, and Papirius ; and theti

by the emperor Theodofius th^ younger, by whofe orders a

code was compiled, A. D. 438^ being a methodical coUeftion

of all the imperial conllitutions then in force : which Theodo-
fian code was the only book of civil law received as authentic

in the weftern part of Europe till many centuries after; and

to this it is probable that the Franks and Goths might frequent-

ly pay fome regard, in framing legal conftitutions for their

newly erefled kingdoms. For Juftinian commanded only in

the eaftern remains of the empire ; and it was under his au-

fpices, that the prefent body of civil law was compiled and fi-

nifhed by Tribonian and other lawyers, about the year 533.

This confiftsof, i. The inftitutes, which contain the ele-

ments or firft principles of the Roman law, in four books.

2. The digeft?, or pandeQs, in fifty books, containing the

opinions and writings of eminent lawyers, digefted in a fy-

ftematical method. 3. A new code, or colledion of imperi-

al conftitutions, the lapfe of a whole century having render-

ed the former code, of Theodofius, imperfe<5t. 4. The no-

vels, or new confiitutions, pofterior in time to the other

books, and amounting to a fupplement to the code ; contain-

ing new decrees of fucceffive emperors, as new queftions hap-

pened to arife. Thefe form the body 6f Roman law, or corpus

juris civilisy as published about the time of Juflinian ; which

however fell foon into negleft and oblivion, till about the year

1
1 30, when a copy of the digefts was found at Amaifi in Ttaly;

which accident, concurring with the policy of the Romifh ec-

clefiaftics(w), fuddenly gave new vogue and authority to the ci-

vil law, introduced it into feveral nations, and occafioned that

(t)/. 3. f. 34. (w) Sce§. j.pag. J 8.

(u) Taylor's elements of civil law. 17.

Vol. I. F mighty
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mighty inundation of voluminous conmments, with which this

fyflem of law, more than any other, is now loaded.

The canon law is a body of Roman ecclefiaftifcal law, rela-

tive to fuch matters as that church either has, or. pretends to

have, the proper jurifdidion over. This is compiled from the

opinions of the antient Latin Fathers, the decrees of general

councils, the decretal epiilles and bulls of the holy fee. All

which lay in the fame difcrder and confufion as the Roman civil

law, till about the year 1151 one Gratian an Italian monk,

animated by the difcovery of Juftinian's pandects, reduced the

ecclefiaftical conftitutions alfo into fome method in three books,

which he entitled concordia difcordantiiim canonum, but which

are generally known by the name oidecretutn Gratiani. Thefe

reached as low as the time of pope Alexander III. The fub-

fequent papal decrees, to the pontificate of Gregory IX. were

publiihed in much the fame method under the aufpices of that

pope, about the year 1230, in five books entitled decretalia

Gregorii noni. A fixth book was added by Boniface VI JI.

about the year 1298, which is calledy^^c/uj decretalium. The

Clementine conftitutions, or decrees of Clement V. were in

like manner authenticated in 131 7 by his fuccefibr John XXII;

who alfo publ'fhed twenty conftitutions of his own, called the

extra'vagantisjoannis: all which in fome meafure anfwer to

the novels of the civil lav/. To thefe have been fince added

fome decrees of later popes in five books, called extravagantes

communes. And all thefe together, Gratian's decree, Grego-

ry's decretals, the fixth decretal, the Clementine conftitutions,

and the extravagants of John and his fucceflbrs, form the corpus

juris canoniciy or body of the Roman canon lav/.

Besides thefe pontifical collections, which during the times

of popery were received as authentic in this ifland, as well as in

other parts of Chriftendom, there is alfo a kind of national canon

law, compofedof /<f^^//«<? and^rcy/waWconftitutions, :^nd adapt-

ed only to the exigencies of this church and kingdom. The
k<^atine conftitutions were ecclefiaftic^l laws, ena£ted in national

fvnods.
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fynods, held under the cardinals Otho and Otlio'oon, legate-

from pope Gregory IX. and pope Clement IV. in the reign of

king Henry III, about the years 1220 and 1268. The provin-

cial conflitutions are principally the decrees of provincial fy-

nods, held under divers arch-bifhops of Canterbury, from

Stephen Langton in the reign of Henry III. to Henry Chichele

in the reign of Henry V; and adopted alfo by the province o4

York (x) in the reign of Henry VI, At the dawn of the re-

formation, in the reign of king Henry VIII. it was ena£led in

parliament (y) that a review fliould be had of the canon law

;

and, till fuch review fhould be made, all canons, conflitutions

ordinances, and fynodals provincial, being then already made
and not repugnant to the law of the land or the king's preroga.

tive, fhould flill be ufed and executed. And, as no fuch re-

view has yet been perfected, upon this ftatute now depends

the authority of the canon law in England.

As for the canons ena61:ed by the clergy under James I, in

the year 1603, and never confirmed in parliament, it has been

folemnly adjudged upon the principles of law and the confli-

tution, that where they are not merely declaratory of the anti-

ent canon law, but are introduQ'ory of new regulations, they

do not bind the laity (z) ; whatever regard the clergy mav
think proper to pay them.

There are four fpecies of courts in which the civil and ca-

xion laws are permitted under different reltriftions to be ufed.

I. The courts of the arch-bifhops and bifliops and their deri-

vative officers, ufually called in our law courts chriflian, curiae

chrijiianitatis, or the ecclefiaftical courts. 2.The military courts.

3. The courts of admiralty. 4. The courts of the two univer-

lities. In all, their reception in gcnpral, and the different de-

grees of that reception, are grounded intirely upon cuflom; cor-

roborated in the latter inflance by a£t of parliament, ratifying

thofe charters which confirm the cuftomary law of the univer-

{%) Burn's eccl. law, pref. viii. vived and confirmed by i Eliz. c. i

{•j] Statute 15 Hen. VIII. c. 19. re- (',) Stra. 1057-

F 2 fitler..
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fities. The more minute confideration of thefe will fall pro-

perly under that p<irt of thefe commentaries vvhicn treats of the

jurirdift'.on of courts. It will fuffice at prefent to remark a

few particulars relative to them all, which may ferve to incul-

cate more ftrongly the doftrine laid down concerning them (a).

I. And, firflj the courts of common law have the fuperin-

tendency over thefe courts; to keep them within their jurif-

diftions, to determine wherein they exceed them, to reftrain

and prohibit fuch excefs, and (in cafe of contumacy) to pu-

nifli the officer who executes, and in fome cafes the judge

who enforces, the fentence fo declared to be illegal.

2. The common law has referved to itfelf the expofition of

all fuch a£ts of parliament, as concern either the extent of thefe

courts or the matters depending before them. And therefore

if thefe courts either refufe to allow thefe a6l:s-of parliament,

or will expound them in any other fenfe than what the com-

mon law puts upon them, the king's courts at Weftminfter

will grant prohibitions to reftrain and control them.

3. An appeal lies from all thefe courts to the king, in the

laft refort ; which proves that the jurifdiction exercifed in

them is derived from the crown of England, and not from any

foreign potentate, or intrinfic authority of their own.—And,

from thefe three ftrong marks and enfigns of fuperiority, it ap-

pears beyond a doubt that the civil and canon laws, though

admitted in fome cafes by cuftoms in fome courts, are only fub-

ci^\r\'2i\.& 2i.x\^ leges fiib graviori lege ; and that, thus admitted,

reftrained, altered, new-modelled, and amended, they are

by no means with us a diftincl independent fpecies of laws,

but are inferior branches of the cuilomary or unwritten laws of

England, properly called, the king's ecclcfiaftical, the king's

military, the king's maritime, or the king's academical, laws.

(a) Hale Hid. c 2. •

Let



i of England. 85

Let us next proceed to the leges fcriptae^ the written laws

of the kingdom, which are flatutes,>a<£ts, oredi6ls, made by

the king's majefty by and with the advice and confent of the

lords fpiritual and temporal, and commons in parhament af-

lembled (b). The oldefl of thefe now extant, and printed in

our ftafute books, is the famous magna carta^ as confirmed in

parliament 9 Hen. III. though doubtlefs there were many
acls before that time, the records of which are now loft, and

the determinations of them perhaps at prefent currently re-

ceived for the maxims of the old common law.

The manner of making thefe ftatutes will be better confi-

dered hereafter, when we examine the conftitution of parlia-

ments. At prefent we will only take notice of the different

kinds of ftatutes ; and of fome general rules with regard to

their conftruQ:ion (c).

First, as to their feveral kinds. Statutes are twhtv general

ox fpecialy public or private. A general or public a6t is an uni-

(b) 8 Rep. 20.

(c) The method of citing thefe adts

of parliament is various. Many of our

antient ftatutes are called after the

name of the place, where the parlia-

ment was held that made them; as the

ftatutes of Merton and Marlbridge, of

V/eftminfter, Gloucefter, and Winche-
fter. Others are denominated entirely

from their lubjedt: as the ftatuies of

Wales and Ireland, the articuli cleri,

and the prerogati'ua regis. Some are

diftinguiftied by their initial words ; a

method of citing very antient, being

ufed by the Jews in denominating the

books of the pentateuch; bythechrifti-

an church in diftinguiftiing their hymns
and divine offices ; by the Romanifts in

defcribing their papal bulls; and in

<hort by the whole body of antient ci-

vilians and canonifts, among whom this

method of citation generally prevailed,

not only v^ith regard to chapters, but in-

ferior feftions alfo: in imitation of all

which we ftill call fome of our old fta-

tutes by their initial words, as the fta-

tute of quia emptores, and that of cir-

cumfpeBe agatts. But the moft ufua!

method of citing them, elpecially fince

the time of Edward the fecond, is by
naming the year of the king's reign in

which the ftatute was made, together

with the chapter, or particular adf, ac-

cording to its numeral order; as, 9 Geo.
II. c. 4. For all the a£Vs of one feffion

of parliament taken together make pro-

perly but one ftatute; and ihereiiore

when two feffions have been held in one
year; we ufually mention ftat. i. or 2,

Thus the bill of rights is cited, as i W.
& M. ft. 2. c. 2. fignifying that it is the

fecond chapter or afl, of the fecond fta-

tute, or the laws made in the fecond

feffions of parliament, held in the firft

year of king William and queen Maiy.

F 3 verfal
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verfal rule, that regards the whole community ; and of this the

courts of la\^, arc bound to take notice judicially and ex officio-,

without the ftatute being particularly pleaded, or formally fet

forth by the party who claims an advantage under it. Special

or private acts are rather exceptions than rules, being thofe

which only operate upon particular nerfons, and private con-

cerns ; fuch as the Romans intitled fenatns-decrei^, in contra-

diitinclion to the fenatus-confidta, which regarded the whole

community fd) : and of thefe the judges are not bound to take

notice, unlefs they be formally Ihewn and pleaded. Thus,

to fliew the diflinftion, the ftatute 13 Eliz. c. 10. to prevent

fpiritual perfons from making leases for longer terms than

twenty-one years, or three lives, is a public a8: ; it being a

rule prefcribed to the whole body of fpiritual perfons in the na-

tion : but an acV, to enable the bifhop of Chefter to make a

ieafe to A, B. for fixty-years, is an exception to this rule ; it

concerns only the parties and the biihop's fucceflbrs; and is

therefore a private zQc.

Statutes alfo are ^\\\\&x declaratory of the common law,

Cr remedial of fome defers therein. Declaratory, where the old

cuilom of the kingdom is almoft: fallen into difufe, or become

difputable ; in which cafe the parliament has thought proper,

;;/ perpetuiim rei tejliinoninm, and for avoiding all doubts and

difficulties, to declare what the common law is and ever has

been. Thus the ftatute of treafons, 25 Edw. III. cap. 2. doth

not make any new fpecies of treafons ; but only, for the bene-

fit of the fubjeft, declares and enumerates thofe feveral kinds

of offence, which before were treafon at the common law.

Remedial ftatutes are thofe which are made to fupply fuch de-

fers, and abridge fuch fuperfluities, in the common law, as

ari'e either from the general imperfeflion of all human laws,

from change of time and circumftances, from the miftakcs

and unadvifed determinations of unlearned judges, or from any

other caufe whatfoever. And this being done, either by en-

larging the common law where it was too narrow and circum-

(d) Gravin. Orig. \. §. a,;.

fcribed,
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fcribed, or by retraining it where it was too lax and luxuri-

ant, hath occafioned another fubordinate divifion of remedial

asSts of parliament into enlarging and rcjiraining flatutes. To
inftance again in the cafe of treafon. Clipping the current

coin of the kingdom was an offence not fufficiently guarded

againft by the common law : therefore it was thought expedi-

ent by ftatute 5 Eliz. c. 1 1. to make it high treafOn, which it

was not at the common law : fo that this was an €nlo.rs:inz fta-

tiite. At common law alio fpiritual corporations might leafe

out their eftates for any term of years, till prevented by the

ftatute 13 Eliz. before-mentioned : this was therefore a rc"

Jlraining ftatute.

Secondly, the rules to be obTerved with regard to the

conftru6tion of ftatutes are principally thefe which follow.

I. There are three points to be confidered in the conftruc-

tion of all remedial ftatutes ; the old law, the mifchief, and

the remedy: that is, how the common law ftood at the mak-

ing of the a£l ; what the mifchief was, for which the com-

mon law did not provide ; and what remedy the parliament

hath provided to cure this mifchief. And it is the bufinefs of

the judges fo to conftrue the aQ:, as to fupprefs the mifchief

and advance the remedy (e). Let us inftance again in the

fame reftraining ftatute of the 13 Eliz. By the common law

ecclefiaftical corporations might let as long leafes as they

thought proper : the mifchief was, that they let long and

unreafonable leafes, to the impoverifhment of their fucceilors:

the remedy applied by the ftatute was by making void all

leafes by ecclefiaftical bodies for longer term than three lives

or twenty-one years. Now in the conftru6lion of this ftatute it Is

held, that leafes, though for a longer term, if made by a bi-

ftiop, are not void during the bifliop's life; or, if made by a

dean and chapter, they are not void during the life of the

dean : for the a£t was made for the benefit and proteftion of

the fucceftbr (f). T >.z mifchief is therefore fufficiently fup-

prefled by vacating them after the death of the grantors; but

(e) 3 Rep. 7. Co. Litt. u. 44. (f) Co. Litt. 45. 3 Rep. 6a.

F 4 the
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the leafes, during their lives, being not within the mifchief,

are not within the remedy,

2. A STATUTE, which treats of things or perfons of an

inferior rank, cannot by any general words be extended to

thofe of a fuperior. So a ftatute, treating of *' deans, pre-

" bendaries, parfons, vicars, and others having fpirihial pro-

*' motion,'" is held not to extend to bifhops, though they

have fptritual promotion ; deans being the higheft perfons

named, and biftiops being of a flill higher order (g).

3. Penal flatutes mud be conftrued (Irlftly. Thus the

ftatute r Edw, VI. c. 12. having enadcd that thofe who are

convided of ftealing borfes fhould not have the benefit of the

clergy, the judges conceived that this did not extend to him that

fhould fteal but one horfe, and therefore procured a new aft

for that purpofe in the following year (h). And, to come

nearer our own times, by the ftatute 14 Geo. II. c. 6. fteal-

ing fheep, or other cattle, was made felony without benefit of

clergy. But thefe general words, " or other cattle," being

looked upon as much too loofe to create a capital offence, the

a£t was held to extend to nothing but mere fheep. And there-

fore, in the next feffions, it was found neceflary to make ano-

ther ftatute, 15 Geo. II. c. 34. extending the former to bulls,

cows, oxen, fteers, bullocks, heifers, calves, and lambs, by

name.

4. Statutes againft frauds are to be liberally and bene-

ficially expounded. This may feem a contradidion to the

laft rule ; moft ftatutes againft frauds being in ^their con-

fequences penal. But this difference is here to be taken:

where the ftatute a£l:s upon the offender, and inflifts a

penalty, as the pillory or a fine, it is then to be taken

ftriclly : but when the ftatute a£ts upon the offence, by

fetting afide the frauaulent tranfaftion, here it is to be con-

ftrued liberally. Upon this footing thp, ftatute of 13 Eliz. c.

5. which avoids all gifts of goods, &c. made to defraud cre-

(g) a Rep. 46. (h) 2 & 3 Edw. VI. c 33. Bac. Elem. c 11.

ditors
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ditors and othersy was held to extend by the general words to

a gift mad^ to defraud thequeenof a forfeiture (i).

5. One part of a ftatute muft be fo conftrued by another,-

that the whole may (if poflible) rtand: ut res magii va-

leat quam pereat. As if land be veiled in the king and his

heirs by a6t of parliament, faving the right of A; and A has at

that time aleafe of it for three years : here A fhall hold it for

his term of three years, and afterwards it (hall go to the king.

For this interpretation furnifhes matter for every claufe of the

ftatute to work and operate upon. But

! 6. A SAVING, totally repugnant to the body of the &8t,

is void. If therefore an aQ: of parliament vefts land in the

king and his heirs, faving the right of all perfons whatfoever;

or vefts the land of A in the king, faving the right of A: in

either of thcfe cafes the faving is totally repugnant to the body

of the ftatute, and (if good) would render the ftatute of no
effe6l or operation ; and therefore the faving is void, and the

land vefts abfolutely in the king (k).

7. Whereas the common law and a ftatute differ, the

common law gives place to the ftatute ; and an old ftatute gives

place to a new one. And this upon the general principle laid

down in the laft feflion, that " leges pofleriores priores contra-^

" rias abrogant.^^ But this is to be underftood, only when the

latter ftatute is couched in negative terms, or by its matter
necefiarily implies a negative. As if a former a6t fays, that

a juror upon fuch a trial fliall have twenty pounds a year

;

and a new ftatute comes and fays, he fliall have twenty

marks : here the latter ftatute, though it does not exprefs,

yet necefiarily implies a negative, and virtually repeals

the former. For if twenty marks be made qualification

fufficient, the former ftatute which requires twenty pounds-is

at an end (1). But if both a61s be merely affirmative, and the

(i) 3 Rep. 8z. (1) Teak. Cent. a. 73.
(k) I Rep. 47. .

' ' '^

fubftance
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fubilance fuch that both may ftand together, here the latter

does not repeal" the former, but they fliall both have a con-

current efficacy. If by a former law an offence be indi^iable

at the quarter fefllons, and a latter law makes the fame offence

indidable at the affifes ; here the jurifdi<5i:ion of the feffions is

not taken away, but both have a concurrent jurifdiiSlion, and

the offender may be profecuted at either ; unlefs the new

ftatnte fubjoins exprefs negative words, as that the offence

fball be indictable at the affifes, atid t:ot elfeivberc (m).

8. If a ffatute, that repeals another, is itfelf repealed after-

wards, the firfl ftatute is hereby revived, without any formal

words for that purpofe. So when the ftatutes of 26 and 35
Hen. VIII. declaring the king to be the fupremc head of the

church, were repealed by a ftatute i &: 2 Philip and Mary,

and this latter ftatute was afterwards repealed by an a£l of i

Eliz. there needed not any exprefs words of revival in queen

Elizabeth's ftatute, but thefe a&s of king Henry were impli-

edly and virtually revived (n).

9. Acts of parliament derogatory from the power of fubfe-

quent parliaments bind not. So the ftatute 1 1 Hen. VII. c. i.

v/hich directs, that no perfon for affifting a king de fatlo

Ihall be attainted of trealon by aft of parliament, or other-

wife, is held to be good only as to common profecutions for

high treafon ; but will not retain or clog any parliamentary

attainder (o). Becaufe the legiflature, being in truth the

fbvereign power, is always of equal, always of abfolute

authority : it acknov/Iedges no fuperior upon earth, which

the prior legiflature muft have been, if its ordinances could

bind the prefent parliament. And upon the fame principle

Cicero, in his letters to Atticus, treats with a proper con-

tempt thefe reftraining claufes which endeavour to tie up the

hands of fucceeding legifiatures,
**" Vv'hen }'ou repeal the law it-

(tn) 11 Rep. 63. (c) 4 Inft. 43.
(n) 4IQII. 315.

" felf.
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" felf, fays he, you at the fame time repeal the prohibitory

" claufe, which guards againfl fuch repeal (p)."

10. Lastly, a(9:s of parliament that are impofiible to be

performed are of no validity; and if there arife out of them

collaterally any abfurd confequences, manifeftly contradiclory

to common reafon, they are, with regard to thofe collateral

confequences, void. I lay dovi'n the rule with thefe reftric^i-

ons ; though I know it is generally laid down more largely,

that ads of parliament contrary to reafon are void. But if

the parliament will pofitlvely ena6l a thing to be done which

is unreafonable, I know of no power that can control it: and

the examples ufually aliedged in fupport of this fenfe of the

rule do none of them prove, that where the main ohjeQ. of a

flatute is unreafonable the judges are at liberty to reject it;

for that were to fet the judicial power above that of the Iggi-

flature, which would be fubverfive of all government. But

where fome collateral matter arifes out of the general words,

and happens to be unreafonable; there the judges are in de-

cency to conclude that this confcquence was not forefeen by

the parliament, and therefore they are at liberty to expound

the flatute by equity, and only quoad hoc difregard it. Thus
if an zdi of parliament gives a man power to try all caufes,

that arife within his manor of Dale
;

yet, if a caufe fhould

arife in which he himfelf is party, the aft is conftrued not to

extend to that, becaufe it is unreafonable that any man fhould

determine his own quarrel (q). Bur, if we could conceive it

poffible for the parliament to ena6t, that he fhould try as well

his own caufes as thofe of other perfons, there is no court that

has power to defeat the legiflature, when couched in fuch evi-

dent and exprefs words, as leave no doubt whether it was the

intent of the legiflature or no.

These are the feveral grounds of the laws of England: over

and above which, equity is alfo frequently called in to aflin, to

(p) Cum lex abragatur, illud ipfum teat. I. 3. ep. 23.

jkngatuKy quo ttsneam abrogari cpcr- (q) 8 Rep. u8.

moderate.
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moderate, and to explain them. What equity is, and how

hnpoiiible in its very effence to be reduced to ftated^-ules, hath

been (hewn in the preceding feftion. I lliall therefore only

^'^d., that there are courts of this kind eflablifhed for the be-

nefit of the fubjeft, to correft and foften the rigour of the law,

when through iis generality it bears too hard in particular

Cafes ; to detect and punifli latent frauds, which the law is not

minute enough to reach ; to enforce the execution of fuch

matters of truft and confidence, as arS binding in confcience,

though perhaps not ftridly legal ; to deliver from fuch dan-

gers as are owing to misfortune or overfight ; and, in fhort,

to relieve in all fuch cafes as are, bona fide^ objefts of relief.

This is the bufinefs of our courts of equity, which however

are only converfant in matters of property. For the freedom

of our conftitution will not permit, that in criminal cafes a

pov(^er fhould be lodged in any judge, to conftrue the law

otherwife than according to the letter. This caution, while it

admirably protects the public liberty, can never bear hard up-

on individuals. A man cannot fuffer more punifhment than the

law afTigns, but he may fufi'er lefs. The laws cannot be flrain-

cd by partiality to infiift a penalty beyond what the letter will

warrant; but, in cafes where the letter induces any apparent

hardfliip, the crown has the power to pardon.

Section
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Section the fourth.

Of the countries subject to the

LAWS OF ENGLAND,

THE kingdom of England, over which our municipal laws

have jurifdiftion, includes not, by the common law,

either Wales, Scotland, or Ireland, or any other part of the

king's dominions, except the territory of England only. And
yet the civil laws and local cuftoms of this territory do no\)sr

obtain, in part oc in all, with more or lefs reflriflions, in thefc

and many other adjacent countries ; of v;hich it will be proper

firft to take a review, before we confider the kingdom of En-

gland itfelf, the original -and proper fubject of thefe laws.

"Wales had continued independent of England, uncon-

quered and uncultivated, in the primitive paftoral ftate which

Caefar and Tacitus afcribe to Britain in general, for many
centuries ; even from theiiime of the hoftile invafions of the

Saxons, when the aiitient and chrif^ian inhabitants of the

ifland retired to thofe natural intrenchments, for prote6lion

from their pagan vifitants. But when thefe invaders them-

felves were converted to chridianity, and fettled into regular

and potent governments, this retreat of the antient Britons

grew every day narrower ; they were over-run by little and

little, gradually driven from one faftnefs to another, and by

repeated lofles abridged of their wild independence. Very early

in our hillory we find their princes doing homage to the crown

of England ; till at length in the reign of Edward the firft^

who may juftly be ftiled the conqueror of Wales, the line

' of
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of their antient princes was aholinied,and the king of England's

eldeft Ton became, as a matter of courfe, their titular prince ;

the territory of Wales being then entirely re-annexed (by a

kind of feodal refumption) to the dominion of the crown of

England (a) ; or, as the ftatute of Rutland (b) expreffes it,

*' terra Walliae cum incolis fuis, prliis regijurefeodalifiibje^a,

(of which homage was the {xgn) jam in proprietatis dominium

totaliter et cum irite^ritate con-v^rfa ejl, et coronae regni Angliar

tanquam pars corporis ejufdem anncxa et unita.'** By the ftatute

alfo of Wales (c) very material alterations were made in di-

vers parts of their laws, fo as to reduce them nearer to the En-

glifti ftandard, efpecially in the forms of their judicial pro-

ceedings : but they flill retained very much of their original

polity, particularly their rule of inheritance, viz. that their

lands were divided equally among ail the ifiue male, and did

not defcend to the eldefl: fon alone. By other fubfequent ftatutes

their provincial immunities v/ere (1111 farther abridged : but the

finifliing ftroke to their independency, was given by the ftatute

27 Elen. VIII. c. 26. which at the fame time gave theutmoft

advancement to their civil profperlty, by admitting them to

a thorough communication of laws v/ith the fubjefts of En-

gland. Thus were this brave people gradually conquered into

the enjoyment of true liberty ; being infenfibly put upon the

fame footing, and made fellow-citixens with their conquer-

ors. A generous method of triumph, which the republic of

Rome praflifed with great fuccefs; till fhe reduced all Italy to

•her obedience, by admitting the vanquifhed ftates to partake

of the Roman privileges.

It is ena6ted by this ftatute 27 Hen. VJII. i. That the

dominion of Wales fhall be for ever united to the kingdom of

England. 2. That all Welchmen horn fhall have the fame li-

berties as other the king's fubjefls. 3. That lands in Wales (hall

be inheritable according to the Englifh tenures and rules of de-

fcent. 4. That the laws of England, and no other, (hall be iifed

(a) Vaiigh. 400. (c) U Edw. I.

(b) 10 Edw. i.

in
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in Wales : befides many other regulations of the poUcc of this

principality. And the ftatute 34 and 3"; Hen. Vlll. c. 26.

confirms the fame, adds farther regulation?, divides it intft

twelve fliires, and, in {hort, reduces it into the fame order in

which it ftands at this day ; differing from the kingdom of

England in only a few particulars, and thofe too of the nature

of privileges, (fuch as having courts within itfelf, independent

of the proccfs of Weftminfler-hall) and fome other immaterial

particularities, hardly more than are to be found in many coun-

ties of England itfelf.

The kingdom of Scotland, notwithflanding the union of

the crowns on the acceffion of their king Jarnes VI. to that of

England, continued an entirely feparate and diftinft kingdom

for above a century, though an union had been lon^ projecttd;

which was judged to be the more cafy to be done, as both

kingdoms were antlently under the fame government, and ftill

retained a very great refemblance, though far from an identity,

in their lav/s. By an a£t of parliament i Jac. I. c. i. it is de-

clared, that thefe two, mighty, famous, and antient king-

doms were formerly one. And fir Edward Coke obferves (d),

how marvellous a conformity there was, not only in the reli-

gion and language of the two nations, but alfo in their antient

laws, the defcent of the crown, their parliaments, their titles

of nobility, their officers of ftate and of juftice, their writs,

their cufloms, and even the language of their laws. Upon
which account he fuppofes the common law of each to have

been originally the fame, efpecially as their mofl antient and

authentic book, called regiam majeflatem, and containing the

rules of their antient common law, is extremely fimilar to that

of Glanvil, which contains the principles of oz/r/, as it flood in

the reign of Henry II. And the many diverfities, fubfilling

bet\yeen the two laws at prefent, maybe well enough accounted

for, from a diverfity of pra6:ice in two large and uncommunica-

ting jurifdiclions, and from the a£fs of two diflin(5t and indepen-

dent parlianients, which have in many points altered and abro-

gated the old common law of both kingdoms.

(d) 4 Inft, 345.

How-
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KowEVER, fir Edward Coke, and the politicians of that

time, conceived great difficulties in carrying on the projected

union : but thefe were at length overcome, and the great work
was happily effeSed in 1 7b7, 5 Anne ; when twenty five ar-

ticles of union were agreed to by the parliaments of both na-

tions : the purport of the mofl: confiderable being as follows
j

1. That on the firft of May 1 707, and for ever after, the

kingdoms of England and Scotland fhall be united into one

kingdom, by the name of Great Britain.

2. The fucceflion to the monarchy of Great Britain fhall be

the fame as was before fettled with regard to that of England.

3. The united kingdom fhall be reprefented by one parlia-

ment.

4. There fhall be a communication of all rights and privi-

leges between the fubjefts of both kingdoms, except where it

is otherwife agreed.

9. When England ralfes 2,000,000/. by a land, tax, Scot-

land fhall raife 48,000/.

16,17. The ftandards of the coin, of weights, and of

meafures, (hall be reduced to thofe of England, throughout

the united kingdoms.

18. The laws relating to trade, cufloms, and the exclfe,

fhall be the fame in Scotland as in England. But all the other

laws of Scotland fhall remain in force ; but alterable by the

parliament of Great Britain. Yet with this caution : that

laws relating to public policy are alterable at the difcretlon of

the parliament ; laws relating to private right are not to be al-

tefed but for the evident utility of the people of Scotland.

22. SiXTEEK
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•22; Sixteen peers are to be chofen to reprefent the peer-

age of Scotland in parliament, and forty five members to fit

in the houfc of commons.

2^. The fixteen peers of Scotland (hall have all privileges o^

parliament : and all peers of Scotland fhall be peers of Great

Britain, and rank next after thole of the fame degree at the

time of the union, and fhall have all privileges of peers, except

fitting in the houfe of lords and voting on the trial of a peer.

These are the principal of the twenty five articles of iiiiJon,

which are ratified and confirmed by fiatute 5 Ann. c. 8. in

which ftatute there are alfo two a6ts of parliament recited ;

the one of Scotland, whereby the church of Scotland, and alfo

the four univerfities of that kingdom, are eflablifhed forever,

and all fucceeding fovereigns are to take an oath inviolably

to maintain the fame ; the other of England, 5 Ann. c. 6.

whereby the a6ts of uniformity of 13 Eliz, and 13 Car. II.

(except as the fame had been altered by parliament at that

time) and all other aGs then in force for the prefervation of the

church of England, are declared perpetual ; and it is ftipu-

lated, that every fubfequent king and queen fhall take an oath

inviolably to maintain the fame within England, Ireland,

Wales, and the town of Berwick upon Tweed. And it is

enafted, that thefe two a6ts ** fhall for ever be obferved as

** fundamental andeflential conditions of the union."

Upon thefe articles, and a£l of union, it is to beobferved,

I. That the two kingdoms are now fo infeparably united, that

nothing can ever difunire them again; unlefs perhaps an infringe-

ment oi thofe points which, when they were feparate and inde-

pendent nations, it was mutually ftipulated fhould be " funcja-

** mental and efTential conditions of theuniorv(e)." 2. That what-

ever

(e) It may judly be doubted, whether upon-the mod prefiing neceflity) would
even fuch an infringement (though a Coiifequentially diffolve the union :

manifeft breach of good faith, unlefs done for the bare idea of a ftate, without
Vol-- I. G a power
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ever elfe may be deemed " fundamental and effential condi-

tions," the prefervation of the two churches, of England and

Scotland, in the fame ftate that they were in at the time of

the union, and the maintenance of the aQ.s of uniformity

which eftablifh our common prayer, are exprefsly declared

foto be. 3. That therefore any alteration in the conftitutions

of either of thofe churches, or in the liturgy of the church

of England, would be an infringement of thefe '* fundamental
*' and effential conditions," and greatly endanger the union.

4. That the municipal laws of Scotland are ordained to be ftill

obferved in that part of the ifland, unlefs altered by parlia*

ment ; and, as the parliament has not yet thought proper, ex-

cept in a few inftances, to alter them, they ftill (with regard to

the particulars unaltered) continue in full force. Wherefore

the municipal or common laws of England are, generally

fpeaking, of no force or validity in Scotland ; and, of confe-

quence, in the enfuing commentaries, we fhall have very little

occafion to mention, any farther than fometimes by way of

illuftration, the municipal laws of that part of the united king-

doms.

The town of Berwick upon Tweed was originally part of

the kingdom of Scotland ; and, as fuch, was tor a time reduced

by king Edward 1. into the poffeffion of the crown of England:

and, during fuch its fubje£tion, it received from that prince a

charter, which (after its fubfequent ceiTion by Edward

Baliol, to be for ever united to the crown and realm

of England) was confirmed by king Edward III. with

feme additions
;

particularly that it fliould be govern-

ed by the laws and ufages which it enjoyed during the

time of king Alexander, that is, before its reduction

a power fomewhere verted to alter every their conjun6liofi,in which allthe rights

psrt ot its laws, is the height of politi- of Ibveieignty, and particularly that of

cal abfurdiiy. The truth fecms to be, legiflation, muft of neceflity refide.

that in fuch an tncorpcrate iinicn (which (See VVaiburton's alliance. 195.) But

is well diftinguiflieJ by a very learned the imprudent exertion of this right

prelate from ». foederate alliance^ where would probably raile a very alarming

luch aa infringerreiit would certainly re- ferraent in the minds of individuals,

feind the compatl) the two contrafting and therefore it is hinted above, that

ftatcsare totally annihilated, without any fuch an attempt might endanger (the'

power of revival; and a third arills frora not certainly dejiroy) the union.

by
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by Edward I. Its conftitution was new-modelled, and put

upon an Englifli footing by a charter of king James I : and

all its liberties, franchifes, and cuilom?, were confirmed in

parliament by the ftatutes 22 Edw. IV. c. 8. and 2 }ac. I. c.

28. Though therefore it hath fome local peculiarities, derived

from the antient laws of Scotland (f), yet it is clearly part of

-the realm of England, being reprefented by burgefTes in the

houfe of commons, and bound by all a6ts of the Britifh parlia-

ment, whether fpccially named or otherwife. And therefore

it was (perhaps fupernuoufly) declared by ftatute 20 Geo. II. c.

42. that, where England only is mentioned in any atl of parlia-

ment, the fame notwithffanding hath and (hall be deemed to

comprehend the dominion of Wales and town of Berwick upon

Tweed. And, though certain of the king's writs or procefles

of the courts of Weftminfter do not ufually run into Berwick,

any more than the principality of Wales, yet it hath been fo-

lemnly adjudged (g) that all the prerogative writs (as thofe of

mandamus, prohibition, habeas corpus, certiorari, &'c.J may
iflue to Berwick as well as to every other of the dominions of

the crown of England, and that indictments and other local

matters arifing in the town of Berwick may be tried by a jury

of the county of Northumberland,

As to Ireland, that is ftill a diftinQ kingdom ; though a de-

pendent, fubordinate kingdom. It was only entitled the domi-

nion or lordfhip of Ireland (h), and the king's ftile was no other

than domiHus Hiberniae^ lord of Ireland, till the thirty third

year of king Henry the eighth ; when he affumed the

title of king, which is recognized by aO: of parliament

35 Hen. VIII. c. 3. But, as Scotland and England are

now one and the fame kingdom, and yet diffe'r in their muni-

cipal laws ; fo England and Ireland are, on the other

hand, diftinft kingdoms, and yet in general agree in their

laws. The inhabitants of Ireland are, for the mofl part,

defcended from the Englilh, who planted it as a kind of

(F) Hale. Hift. C. L. 183. 1 Sid. 38z. Stat. 1 1 Geo. I. c. 4. 4 Burr. 834.
46-z. a Show. 365. {h) Stat. Hibemiae. \/^li<,a. Ill,

(g) Cro, Jac. 543. 2 Roll. Abr. 292.

G 2 colony,
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colony, after the conquefl: of it by king Henry the fecond ;
and

the laws of England were then received and fworn to by the

Irifh nation, affembled at the council of Lifmore (i). And as Ire-

land, thus conquered, planted, and governed, ftill continues in a

(late of dependence, it mufl: necelfarily conform to, and be obli-

ged by,fuch laws as the fuperior flate thinks proper to prefcribe.

At the time of this conqueft the irifh were governed by

what they called the Brehon law, fo filled from the Irifli name

of the judges, who were denominated Brehons (k). But king

John in the twelfth year of his reign went into Ireland, and

carried over with him many able fages of the law; and there

by his letters patent, in right of the dominion of conquefl, is

faid to have ordained and eilabliflied that Ireland fhould be go-

verned by the laws of England (1) : which letters patent fir

Edward Coke (m) apprehends to have been there confirmed

in parliament. But to this ordinance many of the Irifh were

averfe to conform, and flill ftuck to their Brehon law : fo that

both Henry the third (n) and Edward the firfl: (o) were obhged

to renew the injunction ; and at length in a parliament holden

at Kilkenny, 40 Edv/. III. under Lionel duke of Clarence,

the then lieutenant of Ireland, the Brehon law was formally

ribuliflied, it being unanimoufly declared to be indeed no law,

but a lewd cuflom crept in of later times. And yet, even in

the reign of queen Elizabeth, the wild natives ftill kept and

preferved their Brehon law ; which is defcribed (p) to have

been " a rule of right unwritten, but delivered by tradition

" from one to another, in which oftentimes there appeared great

" fhew of equity in determining the right between party and
'^ party, but in many thing repugnant quite both to God's law

" and man's." The latter part of this charafler is alone afcribed

(i) Pryn, on 4 Infl;. 449. hus utuntur Hjhernici Deo JeleflaH-

(k) 4 Inft. 3$'6. Edm. Spenfer's ftate ks exijiunt, et cmni juti Jifonant,

of Ireland, p. 1513. edit. Hughes. ^iJeo quod leges cenferi ncn debeant—
(!) Vaugh. 294. 2 Pryn. Rec. 85. 7. nobis et confdio ncjiro fatis niidetur ex-

Rep. 23. pediens, eijdem utendas concedere h-
(m) I Inft. 141. ges AngUcanas. 3 Pryn. Rec. i4lG.

(n) A. R. 30. I Rym. Foed. 442. (p) Ldjn.- Spenfer. tbiJ.

(< ) A, R. 5. —•/"<> f« qucd Uges qui'

>0
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to it, by the laws before-cited of Edward the firil and his

grandfon.

But as Ireland was a diflin6^ dominion, and had parliaments

o? its own, it is to he obfcrve.l, that though the immemorial

C'jftoms, or common law, of England v/ere made the rule of

juflice in Ireland alfo, yet no a8:s of the Engl fh parliament

fince the twelth of king John, extended inro tha^ kingf'ciTi

;

unlefs it were fpecially named, or included under gtneral

words, fuch as, " within any of the king's dominions." And

this IS particularly exprefied, and the reafon given in the year

books (q) :
" a tax granted by the parliament of England fhall

*' not bind thofe of Ireland, becaufc they are not fummoned
" to our parliament :" and again, *' Ireland hath a parliament

*' oi' its own, and maketh and aliereth laws ; and our ftatutes

*' do not bind them, becaufe they do not fend knights to our

*' parliament : but their perfons are the king's fubjeds, like as

" the inhabitants of Calais, Gafcoigny, and Guienne, while

** they contiiiued under the king's fubjeftion." The general

run of laws, enabled by the fuperior Aate, are fuppofed to be

calculated for its own internal government, and do not extend

to its diilant dependent countries ; which, bearing no part

in the legiflature, are not therefore in its ordinary and daily

contemplation. But, when the fovereign legiflative power

fees it neceflary to extend its care to any of its fubordinate do-

minions, and mentions them exprefsly by name, or includes

them under general words, there can be no doubt but then they

are bound by its laws (r).

The original method of paHing flatutes in Ireland was nearly

the fame as in England, the chief governor holding parliaments

at his pleafure, which ena^.ed inch la wsas they thought proper(s}.

But an ill ufe being made of this liberty, particularly by lord

Gormanflown, deputj^-lieutenant in the reign of Edward IV(t),

(q) 20 Hen. VI c. 8 aRic.'III.c. ii. (s) IriHi Stnt. ii Fli/. ft. 3. c. 8

(r) Yeaibiok 1 Hen. VII. c. 3. 7 Rep. (t) linJ. 10 Hen. Vil. c. 43.
41. Calvin's cafe.

G 3 a fct
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a fet of fl-atutes were there enaQed in the lo Hen. VII. (fir Ed-

ward Paynings being then lord deputy, whence they are called

Poyning's laws) one of which (u), in order to reftrain the power

as well of the deputy as the Irifli parliament, provide?, I.That,

before any parliament be fummoned or holden, the chief go-

vernor and council of Ireland flial! certify to the king under the

great feal of Ireland the confiderations and caufes thereof, and

the articles of tlie aQ: propofed to be pafied therein. 2. That

after the king, in his council of England, fhall have confidered,

approved, or altered the faid acts or any of them, and certified

them back under the great feal of England, and fhall have

given licence to fummon and hold a parliament, then the fame

fliall be fummoned and held ; and therein the faid acts fo cer-

tified, and no other, fhall be propofed, received, or rejected

(vv). But as this precluded any law from being propofed, but

.fuch as were preconceived before the parliament was in being,

which occafioned many inconveniences and made frequent dif-

folutions neceffary, it was provided by the ftatute of Philip and

Mary before cited, that any new propofitlons might be certi-

fieci to England in the ufual forms, even after the fummons

and during the feffion of parliament. By this means however

there was nothing left to the parliament in Ireland, but a bare

negative or power of reje-Sling, not of propofing or altering,

any law. But the ufage now is, that bills are often framed

in either houfe, under the denomination of " heads for a bill

or bills ;" and in that fhape they are offered to the confidera-

tion of the lord lieutenant and privy council : who, upon fuch

parliamentary intimation, or oiherwife upon the application

of private perfon'^, receive and tranfmit fuch heads, or rejefb

them u'ithoutany tranfmifiion to England. And, with regard

to Poyning's law in pariicular, it cannot be repealed or fuf-

pcnded, unlefs the bill for that purpofe, before it be certified

to England, be approved by both the houfes (x).

(u) Cap. 4 expounded by 3 3c 4 Ph. (w) 4 Infl. 353.

& M. c. 4. (x) Iiifli Stat. II Eliz. fl-. 3. c. 38.

But
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But the Iiifli nation, being excluded from tjie benefit of

the Englifh flatutes, were deprived of many good and profita-

ble laws, made for the improvement of the common law : and,

the meafiire of juftice in both kingdoms becoming thereby no

longer ?.>ni form, therefore it was enabled by another, of Poy-

ning's laws (y), that all acls of parliament, before made in

England, flionld be of force within the realm of Ireland (z).

Bat, by the lame rule that no laws made in England, between
^

king John's time and Poyning's law, were then binding in Ire-

land, it follows that no atls of the Englifli parliament made

fince the 10 Hen. VII, do now bind the people of Ireland, un-

lets fpecial'.y named or included under general words (a). And
on the other hand it is equally clear, that where Ireland is

particularly named, or is included under general words, ihey

are bound by fuch aQ:s of parliament. For this lollows fro!n

the very nature and conftitution of a dependent flate : depen-

djnce being very little elfe, but an obligation to conform to

the will 6r law of that fuperior perfon or flate, upon which the

inferior depends. The original and true ground of this fupe-

riority, in the prefent cafe, is what we ufually call, though

fomevvhat improperly, the right of conqueft : a right allowed

by the law of. nations, if not by that of nature ; but which in

reafon and civil policy can mean nothing more, than that, in

order to put an end to hoftilifies, a compa6f is either exprefsly

or taci'.ly made betu-een the conqueror and the conquered,

that if they will acknowledge the vi6lor for their mafter, he

will treat them for the future as fuhje6ls,and not as enemies (b).

But this fxate of dependence being almofl: forgotten, ank

ready tobe di']>uted by thelriflination, it became neceflary fome

years ago to declare how that matter really flood : and therefore

by ftatute 6 Geo. J. c. 5. it is declared, that the kingdom of

Ireland ought to be fubordinate to, and dependent upon, the

imperial crown of Great Britain, as being infeparably united

(y) Cap. 21. (a) 12 Rep. I iz,

(zj 4 Inrt. 351. , (b) PufF. L. of N. vili. 6. %x

G 4 thereto
;
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thereto ; and that the king's majefly, with the confent of the

lords and commons of Great Britain in parliament, hath power
to make laws to bind the people of Ireland.

Thus we fee how extenfively the laws of Ireland commu-
nicate with thoie of England : and indeed fuch communication

is highly necefiary, as the ultimate reibrt from the courts of

juflice in Ireland is, as in Wales, to thofe in England ; a writ

of error (in the nature of an appeal) lying from the king's

bench in Ireland to the king's bench in England (c), as the ap-

peal from the chancery in Ireland lies immediately to the houfe

of lords here : it being exprefsly declared, by the fame ftatute

6 Geo. I. c. 5. that the peers of Ireland havenojurifdidion to

affirm or reverfe any judgments or decrees whatfoever. The
propriety, and even neceflity, in all inferior dominions, of

this conftitution, " that, though juftice be in general admi-
*' nlflred by courts of their own, yet that the appeal in the laft

" refort ought to be to the courts of the fuperior flate," is

founded upon thefe two reafons. i. Becaufe otherwife the

law, appointed or permitted to fuch inferior dominion, might

be infenfibly changed within itfelf, without the affcnt of the

fuperior. 2. Becaure otherwife judgments might be given to

the difadvantage or diminution of the fuperiority ; or to make

the dependence to be only of the perfon of the king, and not

of the crown of England (d).

With regard to the other adjacent iflands which are fubjec!!^

to the crown of Great Britain, fome of them (as the ifle of

Wight, of Portland, of Thanet, i^c.) are comprized within

fome neighbouring county, and are therefore to be kicked up-

on as annexed to the mother ifland, and part of the kingdom

of England. But there are others, which require a more par-

ticular confideration.

(c) This was liw in the time of Hen. entitled, diierfity of courts, t. hank h
Vlll. as appears by the amient book, roj. (d) Wjgh 401.

And,
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And, firft, the iflc of Man Is ?. diflincl territory from En-

gland and is not governed by our laws; neither doth any a8: of

parliament extend to it, unlefs it be particularly named therein;

and then an aft of parliament is binding there (e). It was

formerly a fubordinate feudatory kingdom, fubjeft to the kings

of Norway; then to king John and Henry Iil. of England ..

afterwards to the kings of Scotland ; and then again to the

crown of England: and at length we find king Henry IV.

claiming the illand by right of conqueft ; and difpoflng of it to

the earl of Northumberland; upon whofe attainder it wa^-

granted (by the name of the lordfliip of Man) to fir John de

Stanley by letters patent 7 Hen. (f). In his lineal defcendants

it continued for eight generations, till the death of Ferdinando

earl of Derby, y^. £>. 1594; when a controverfy arofe con«

cerning the inheritance thereof, between his daughters and

V/illiam his furviving brother: upon which, and a doubt

that was ftarted concerning the validity of the original pa-

tent (g), the ifland was feifed into the queen's hands, and after-

wards various grants were made of it by king James the firft;

all which being expired or furrendered, it was granted afreflT in

7 Jac. I. to William earl of Derby, and the heirs male of his

body^ with the remainder to his heirs general ; which grant

was the next year confirmed by a£l of parliament, with a

reflraint of the power of alienation by the faid earl and his

iiTue male. On the death of James earl of Derby, J. D.

1735, the male line of earl William failing, the Duke of

Atholl fucceeded to the ifland as heir general by a female

branch. In the mean time, though the title of king had

long been difufed, the earls of Derby, as lords of Man, had
maintained a fort of royal authority therein ; by affenting or

dlffenting to laws, and exercifing an appellate jurifdif^ion.

Yet, though no Englifh writ, or procefs from the courts of

Weftminfter, was of any authority in Man, an appeal lay from

a decree of the lord of the ifland to the king of Great Britain in

council (h),. But, the diilind jurifdiftion of this little fubordinate

(fc) 4 Inft. 284. a And. n6. (g) Camden. Eliz, A, D. 1554,
(f

J Seldea, lit. hon. i. 3. (k) i P. V/cns. 329.

royalty
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royalty being found inconvenient for the purpofes of public ju-

ftice, and for the revenue, (it affording a commodious afylum

for debtors, outlaws, and fmugglers) authority was given to

the treafury by ftatute 12 Geo. 1. c. 28. to purchafe the inte-

reft of the then proprietors for the ufe of the crown: which

purchafe was at length completed in the year 1765, and con-

firmed by llatutes 5 Geo. III. c. 26 and 39. whereby the whole

ifland and all its dependencies, fo granted as aforefaid, (except

the landed property of the Atholl family, their manerial rights

and emoluments, and the pationage of the bifhoprick (i) and

other eccleriaPcical benefices) are unalienably vefled in the

crown, and fubje£\ed to the regulations of the Britifn excife

and curtonTiS.

The iflands of Jerfey, Guernfey, Sark, Alderney, and their

appendages, were parcel of the duchy of Normandy, and

were united to the crown of England by the firft piinces of

the Norman line. They are governed by their own laws,

^vhich are for the mofl part the ducal cuftoms of Normandy,

being coile8ed in an anfient book of very great authority, en*

tituled, U grand coujlurrAer. The king's "WTit, or procefs from

the courts of Weftminfter, is there of no force ; but his com-

miffxon is. They are nof'bound by common a6ls of our par-

liaments, unlefs particularly named (k). All caures are origi-

nally determined by their own officers, the bailiffs and jurats

of the iflands ; but an appeal lies from them to the king in

council, in the laft refort.

Besides thefe adjacent iflands, our more diftant plantations

in America, and elfewhere, are alfo in fome re'pefts fubjeft to

the Englifli laws. Plantations, or colonies in diflant countries,

are either fuch where the lands are claimed by right of occupan-

cy only, by finding them defart and uncultivated, and peopling

them from tlie mother country; or where, when already culti-

vated, they have either been gained by conqueft, or ceded to us

by treaties. And both thefe rights are founded upon the law of

(i) The bifhoprick of Man, or Sodor, tiexed to that of York .by flatute 33
cr S')dor and Man, \V3S formerly with- Hen. VIII c- 3 i,

in the pioviuce ot Canterbury, but an- (k) 4 Inft. %'it.

nature.
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nature, or at Icaft upon that of nations. But there is a diflference

between thefe two fpecies of colonies, with refpecl to the laws

by which they are bound. For it hath been held (1), that if

an uninhabited country be difcovered and planted by Englifti

fiibje6ls, all the Englifli laws then in being, which are the

birthrightoF every fubjeft (m), are immediately there in force.

But this inafi be underilood with very many and very great re-

ftridions. Such colonifts carry with them only fo much of

the Englifli law, as is applicable to their'own fituation and the

condition of an Iniant colony; fuch, for inflance, as the gene-

ral rules of inheritance, and of proteftion from perfonal inju-

ries. The artificial refinements and ditlinctions incident to

the property of a great and commercial people, the laws of

police and revenue, (luch efpecialiy as are inibrced by penal-

ties) the mode of maintenance for the eflabiifned clergy, the

jurifdi^lion of fpiritual courts,, and a multitude of other pro-

vjfions, are neither neceflary nor convenient for them, and

ther,efore are not in force. What fliall be admitted and what

rejeic^ed, at what times, and under what reflri<?tions, muft,

in cafe of difpute, be decided in the firft inftance by their own
provincial judicature, fubjeft to the revifion and control of

the king in council, the whole of their conRitution being alfo

liable to be new-modelled and reformed, by the general fuper-

intending power of the legiflature in the mother country.

But in conquered or ceded countries, that have already laws

of their own, the king may indeed alter and change thofe

laws; but, till he does aftually change them, the anlient

laws of the country remain, unlefs fuch as ai^e againft the

law of God, as in the cftle of an infidel country (n). Our.
American plantations are principally of this latter fort, being

obtained in the laft century either by right of conqueft and

driving out the natives (with what natural juftice I ftiall not

at prefent inqui;-e) or by treaties. And therefore the com-
mon law of England, as fuch, has no allowance or authority

there ; they being no part of the mother country, but di-

(lintt (though dependent) dominions. They are fubje8: how-.

(1) S.i!fc. 411. 666. (n) -j Rep. 17. Calviu's cafe. Show,
(mj 2 P. Wms. 75. Pail. C. ji.

ever
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ever to the control of the parliament ; though (like Ireland,

Man, and the reft) not bound by any a6ts of parliament, un-

lefs particularly named.

With refpeS: to their interior polity, our colonies are pro-

perly of three forts. i. Provincial eftablifliments, the confti-

tutions of which depend on the refpe^live commilllons iffued

bv the crown to the governors, and the inftru6liors which

iifually accompany thofe commiflions ; iiniier the authority of

\vhich, provincial aiTemblies are conftitutcd, with the power

of making local ordinances, not repugnant to 'he laws of En-

gland. 2. Proprietary governments, granted out by the crown

to individuals, in the nature of feudatory principalities, with

all the inferior regalities, and fubordinate powers of legiflati-

on, whichf)rmerly belonged to the owners of counties pala-

tine : yet ftill with thefe exprefs conditions, that the ends for

which the grant was made be fubftantially purfued, and that

nothing be attempted which may derogate from the fovereign-

ty of the mother country. 3. Charter governments, in the

nature of civil corporations, with the power of making by-

laws for their own interior regulation, not contrary to the laws

of England; and with fuch rights and authorities as are fpecially

given them in their feveral charters of incorporation. The
form of government in moft of them is borrowed from that of

England. They have a governor named by the king, (or in

fome proprietary colonies by the proprietor) who is his repre-

fentative or deputy. They have courts of juflice of their own,

from whofe decifions an appeal lies to the king in council here

in England. Their general aiTembHes, which are their houfe

of commons, together with their council of ftate being their

upper houfe, with the concurrence of the king or his re-

prkfentative the governor, make laws fuited to their own

emergencies. But it is particularly declared by ftatute 7 &: 8

W. III. c. 22. that all laws, by-law?, usages, and cuftoms,

which fhall be in practice in any of the plantations, repug-

nant to any law, made or to be made in this kingdom rela-

tive to the faid plantations, {|iall be dtterly void and of none

cffea
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effeft. And, becaufe feveral of the colonies had claimed the

fole andexclulive right of impofing taxes upon themfelves, the

ftatute 6 Geo. Ill.c. 12. exprelsly declares, that all his ma-

jefty's colonies and plantations in America have been, are, and

of right ought to be, fubordinate to and dependent upon the

imperial crown alid parliament of Great Britain ; who have

full power and authority to make laws and ftatutes of fuffici^

ent validity to bind the colonies and people of America, fub-

jefts of the crown of Great Britain, in all cafes whatfoever.

These are the feveral parts of the dominions of the crown

of Great Britain, in which the municipal laws of England

are not of force or authority, merely as the municipal laws of

England. Moft of them have probably copied the fpirit of

their own law from this original ; but then it receives its obli-

gation, and authoritative force, fronv being the law of the

country.

As to any foreign dominions which may belong to the per-

fon of the king by hereditary defcent, by purchafe, or other
'

acquifitions, as the territory of Hanover, and his majefty's

other property in Germany ; as thefe do not in any wife ap-

pertain to the crown of the'^e kingdoms, they are entirely un-

connefted with the laws of England, and do not communicate

with this nation in any refpeft whatfoever. The Englifh le-

giilature had wifely remarked the inconveniencies that had for-

merly refulted from dominions on the continent of Europe

;

from the Norman territory which William the conqueror

brought with him, and held in conjunftion with the Englifli

throne ; and from Anjou, and its appendages, which fell to

Henry the fecond by hereditary defcent. They had feen the

nation engaged for near four hundred years together in ruin-

ous wars for defence of thefe foreign dominions ; till happi-

ly for this country, they were loft under the reign of Henry
the fixth. They obferved that, from that time, the mari-

time Interefts of England were better underflood and more
clofely purfued : that, in confequence of this attention, the na-

tion, as foon 33 (he had refted from her civil wars, began at this

period
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period to flourifh all at once ; and became much more conil-

derable in Europe, than when her princes were poflefled of
a larger territory, and her councils diftrafled by foreign inte-

refts. This experience and thofe confiderations gave birih to a

conditional claufe in the act (o) of fettlement, which veired

the crown in his prefent majefly's iHuftrious houfe, " that in

•* cafe the crown and imperial dignity of this reahn fhall here-
*' after come to any perlon not being a native of this king-
** dom of England, this nation fhall not be obliged to engage
** in any v/ar for the defence of any dominions or territories

** which do not belong to the crown of England, without con-
** fent of parliament."

We come now to confider the kingdom of England in parti-

cular, the dire£t and immediate fubje<5t of thofe laws, concern-

ing which we are to treat in the enfuing commentaries. And
this comprehends not only Wales and Berwick, of which

enough has been already faid, but alfo part of the fea. The
main or high feas are part of the realm of England, for there-

on our courts of admiralty have jurifdiftion, as will be fhewn

hereafter ; but they are not fubje(5t to the common 1 w (p).

This main fea^ begins at low-v/ater-mark. But between

the high-^^ater-ma^k, and the low-water-mark, where the

fea ebbs and flov/s, the common Jaw and the admiralty have

(Irj'ifum imperium, an alternate jurifdiftion ; one upon the wa-

ter, when it is full fea j the other upon the land, when it is

an ebb (q).

The territory of England is liable to two divinons j the one

ecclefialtical, the ether civil.

. t.The ccclefiaftical divifion is, primarily, into two provin-

ces, thc^e of Canterbury and York. A province is the circuit of

an arch-bifiiop's jurirdiction. Each province contains divers dio-

cefes, or fees of fuffragan bifhops; whereof Canterbury includes

twenty-one, and York three: befides the billioprick of the iflc

(o) Stat. la & 13 Will, HI. c, ^, (q) Finch. L. 78.

if) Co. Lilt. i6\>.

of
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of Man, wlaich was annexed to the province of York by king

Henry VIIT. Every diocefe is divided into archdeacoQries,

whereof there are (ixty in ali ; each archdeaconry into rural

deanries, which are the circuit of the archdeacon's and rural

dean's juriidiftion, of whom hereafter; and every deanry is

divided into pariflies(r).

A PARISH is the circuit of ground in which the fouls under

the care of one perfon or vicar do inhabit. Thefe are compu-

ted to be near ten thouGind in number (s). How antient the

divifion of pariflies is, may at prefent be diflScult to afcertain ;

for it feems to be agreed on all hands that in the early ages

of chriflianity in this ifland, pariflies were unknown, or at lead

fignified the fame that a diocefe docs now. There was then

no appropriation of ecclefiaftical dues to any particular church;

but every man was at liberty to contribute his tithes to what-

ever prielT: or church he pleafed, provided only that he did it

to fome: or, if he made no fpecial appointment or appropri-

ation thereof, they were paid into the hands of the bifliop,

whofe duty it was to diftribute them among the clergy, and

for other pious purpofes, according to his own difcretion (t).

Mr. Camden (u) fays, England was divided into parlfhes by

archbifhop Honorius about the year 630. Sir Henry Hobart

(w) lays it down that parifhes were firfl: erected by the council

of Lateran, which was held A. D. \i 79. Each widely dif-

fering from the other, and both of them perhaps from the

truth ; which will probably be found in the medium between

the two extremes. For Mr. Selden has clearly fliewn (x),

that the clergy lived in common without any divifion of pa-

rifhes, long after the time mentioned by Camden. Atid it ap-

pears from the Saxon laws, that pariihes were in being long

before the date of that council of Lateran, to which they are

afcribed by Hobart.

(r) Litt. 94. (u) In his Britannia.

(s) Gibfon's Btitan. (w) Hob. ai)6.

(t) Seld. of tith. 5. 4. a Inft. 6i,6, (xj Of lithes. c. 9.

Hob. 295.
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We find the didinftion of parifiies, nay even of mother-

churches, fo early as in the laws of king Edgar, about the

year 970. Before that time the confecration of tithes was in

general arbitrary ; that is, every man paid his own (as was

before obferved) to what church or parifh he pleafed. But

this being liable to be attended with either fraud, or at leafl

caprice, in the perfons paying ; and with either jealoufies or

mean compliances in fuch as were competitors for receiving

them; it was now ordered by the law of king Edgar (y), that

** Jentur omnes dec'unae prhnariae eccleftae ad qiiam parochia

" pertinetJ^ However, if any thane, or great lord, had a

church within his own demefnes, dilVin<5t from the mother-

church, in the nature of a private chapel ; then, provided

Inch church had a coemicery or coniecrated place of burial be-

longing to it, he might allot one third of his tithes for the

maintenance of the olEciating minifler : but, if it had no

coemirery, the thane muft himlelf have maintained his

chaplain by fome other means; for in fuch cafe ^// his tithes

sveie ordained to be paid to tl;e prmariae ealeftae or mother-

church (z).

This proves that the kingdom was then unlverfally divided

into parifhes; which divifion happened probably not ail at

once, but by degrees. For it feems pretty clear and -certain,

that the boundaries of pari/hes were orginally alcertained by

thofe of a manor or manors : fince it very (eldom happens

a manor extends itfelf over more parlfhes than one, though

there are often many manors in one parifli. The lords, as

thiif^ianity fpread itfelf, began to build churches upon their

own deme nes or wafles, to accommodate their tenants

in one or two adioining lordfhjps ; and, in order to have

divine fervlce regularly performed therein, obliged all their

tenants to appropriate their tithes to the maintenance of

the one officiating miniiter, inuead of leaving them at liber-

ty to diftribute them among the clergy of the diocefe in gene-

ral: and this trafl of land, the tithes whereof were fo appro-

(T) *"• '• CaiiUte, c. 11. about the year 1030.
(i) liii. c. 1, See alfo '.he 'a\r:ofking

priated
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priated, formed a diftinft parifh. Which will well enough ac-

count for the frequent intermixture of parifhes one with ano-

ther. For if a lord had a parcel of land detached from the

main of his eflate, but not fufficient to form a parifh of it-

felf, it was natural for him to endow his newly ere61ed church

with the tithes of thcfe disjointed lands ; efpecially if no

church was then built in any lordfhip adjoining to thofe out-

lying parcels.

Thus parifhes were gradually formed, and parifh churches

endowed with the tithes that arofe within the circuit afllgned*

But fome lands, either becaufe they were in the hands of ir-

religious and carelefs owners, or were fituate in forefts and

defart places, or for other now unfearchable reafons, were

n€V6f unued to any parifh, and therefore continue to this day

extraparochial ; and their tithes are now by immemorial

cullom payable to the king inflead of the bifliop, in trufl and

confidence that he will diftribute them, for the general good

of the church (a) : yet extraparochial waftes and marfh-lands,

when improved and drained, are by the ftatute 1 7 Geo. II. c.

37. to be affefled to all parochial rates In the parifh next ad-

joining. And thus much for the ecclefiaftical divifion of this

kingdom.

2. The civil divifion of the territory of England is into

counties, of thofe counties into hundreds, of thofe hundreds

into tithings or towns. Which divifion, as it now ftands,

feems to owe its original to king Alfred ; who, to prevent

the rapines and diforders which formerly prevailed in the

realm, inftituted tithings ; fo called from the Saxon, be-

caufe ten freeholders with their families compofed one.

Thefe all dwelt together, and were fureties or free pledges

to the king for the good behaviour of each other ; and if

any offence was committed in their didrift, they were

bound to have the offender forthcoming (b). And therefore

(a) 1 Inft. 647. a Rep. 44. Cio. '' per quant omnes flatu firmijjimo Jtifli-

Eliz. 512. " nentur%—quae hoc mtdo fiebat^ quod

(h) Flet. I. 47. This the laws of king "/«i decennali Jidejujfime debebant

Edward the ccnteflbr, c. 2,0 very juftly " ejfc uTiivcrfi^ ®'<"."

entitle i'^Jumrra et maxima jeturitas.

Vol. I. H antiently
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antiently no man w.ts ruflfered to abide in England above forty

days, unlefs he were enrolled in fome tithing or decennary (c).

One of the principal inhabitants of the tithing is annually ap-

pointed to prefide over the reft, being called the tithing-man,

the head-borough, (words which fpeak their own etymology)

and in 'erne countries the borfliolder, or borough's-ealdcr, be-

ing fuppofed the difcreeteft man in the borough, town, or ti-

thing (d).

TiTHiNGs, towns, or vills, are of the fame fignificatlon

in law ; and are faid to have had, each of them, originally a

church and celebration of divine fervice, facraments, and bu-

rials (e) : though that feems to be rather an ecclefiaftical,

than a civil diftin6l:ion. The word town or vill is indeed, by

the alteration of times and language, now become a generical

term, comprehending under it the feveral fpecies of cities, bo-

roughs, and common towns. A city is a town incorporated,,

which is or hath been the fee of a biHiop ; and though the

bifhoprick be diflblved, as at Weftminfter, yet ftill it remain-

eth a city (f ). A borough is now underftood to be a town, ei-

ther corporafl- or not, that fenderh burgeffes to parliament (g).

Other towns there are, to the number fir Edward Coke fays

(h) of 8803, which are neither cities nor boroughs ; fome of

which have the privileges of markets, and others not ; but

both are equally towns in law. To feveral of thefe towns there

are fmall appendages belonging, called hamlets; which are

taken notice of in the flatute of Exeter (1), which makes fre-

quent mention of entire vills, demi-vills, and hamlets. Entire

vills fir Henry Spelman (ki conje£lures to have corififted of ten

freemen, or frank-pledges, demi-vills of five, and hamlets of lefs

than five. Thefc little colle8ions of houfes are fometimei un-

der the fame adminiftration as the town itfeif, fometimcs go-

verned by fcparate officers ; in which lafT cafe they are, to fome

purpofes in law, looked upon as cilTincSl 'ownfliips. Thcfe towns,

(c) Mirr. c. i. §. 3. (g) Litt. §. 164.

(d) Finch L. 8. (hi I r '>. 116.

(e) I [nft. IK. (i) I .V. I.

(t) Co. Litt. 109. (k) Gloff. i74.

as

i
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as was before hinted, contained each originally but one parirli

and one titjiing; though many of them now, by the encreafe

of inhabitants, are divided into fcverai parifiies and tithings:

and, fometunes, where there is but one parifli there are two

or more vills or tithings.

As ten families of freeholders made up a town or tithing, fo

ten tithings compofed a fuperior divifion, called a hundred,

as confining of ten times ten families. The hundred is govern-

ed by an high conftable or bailiff, and formerly there was re-

gularly held hi it the hundred court for the trial of caufes,

though now fallen into difufe. In fome of the more northern

counties thefe hundreds are called wapentakes (1).

The fubdivifion of hundreds into tithings feems to be rnofl

peculiarly the invention of Altred: the inftitution of hundreds

themfelves he rather introduced than invented. For they feeni

to have obtained in Denmark (m): and we find that in France

a regulation of this fort was made above two hundred years be-

fore; fet on foot by Clotharius and Childebert, with a view

of obliging each diftrid to anfwer for the robberies committed

in its own divifion. Thefe divifions were, in that country, as

well military as civil; and each contained a hundred freemen ;

who were fubjeft to an officer called the centenarius ; a num-
ber of which ccntenarii were themfelves fubje6l to a fuperior

officer called the count or comes (n). And indeed fomeihing

like this inftitution of hundreds may be trnced back as far as

the antient Germans, from whom were derived both the

Franks who became mafteis of Gaul, and the Saxons who fet-

tled in England ; for both the thing and the name, as a territo-

rial affemblage of perfons, from which afterwards the territo-

ry itfelf might probably receive its denomination, were well

known to that warlike people. *' Centeni ex ftnguUs pagis

** fu7it^ idqiie ipfiim inter fiios "jocantur ; et quod primo nume-
*' rus fuity jam nomen et honor ejl (o)."

(I) Seld. in F^rtefc. c. 24. (n) MonteP.i. Sp. \,. 30. 17.

(m) Seld. tk. of hon. 2.5.3. (") Tacit, de tnerib. German. 6,

H 2 An
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An mdefinite number of thefe hundreds make up a county

or fhire. Shire is a Saxon word fignifying a divifion ; but a

county, comitatvsy is plainly derived from comes ^ the count of

the Franks ; that is, the earl, or alderman (as the Saxons call-

ed him) of the {hire, to whom the government of it was in-

trufted. This he ufually exercifed by his deputy, dill called

in Latin rjtce-comes, and in Englifh the fherifF, (hrieve, or

fhire-reeve, fignifying the officer of the fliire ; upon whom
by procefs of time tl.e civil adminiflration of it is now totally

devolved. In fome coui.ties there is an intermediate divifion,

between the fhire and the hundreds, as lathes in Kent, and

rapes in SufTex, each of them containing about three or four

fiundreds a piece. Thefe had formerly their lathe-reeves and

•rape-reeves, afling in fubordination to the fliire-reeve. Where
a county is «<ii^ded into three of thefe intermediate jurifdifti*

ons, they are\jied trithings (p), which were antientlygo*

verned by a tritli^-reeve. Thefe trithings fliill fubfift in the

large county of York, where by an eafy corruption they arc

denominated ridings ; the north, the eaft, and the weft-riding.

The number of counties in England and Wales have been dif-

ferent at different times : at prefent there are forty in England,

and twelve in Wales.

Three of thefe counties, Chefler, Durham, and Lancafter,

are called counties palatine. The two former are fuch by pre-

fcription, or immemorial cuftom : or, at leaft as old as the Nor-

man conqueft (q): the latter was created by king Edward III. in

favour of Henry Plantagenet, firft earl and then duke of Lanca-

fter, whofe heirefs John of Gant the king's fon had married

;

and afterwards confirmed in parliament, to honour John of

Gant himfelf, whom, on the death of his father-in-law, he had

alfo created Duke of Lancafter (r). Counties palatine are fo

C2\\c^ a pa^atio: becaufe the owners thereof, the earl of Che-

fter, the bi'hop of Durham, and the Duke of Lancafter, had

(p) L. L. Edv) c. 34. (r) Plowd. a 15.

(q) Seid. tit. bon. 2. 5. 8. .in
I
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in thofe conntks Jura regalia, as fully as the king bath m his

palace ; res^ahm poteftatem in omnibus, as BraOon expreues

it (s). They might pardon treafons, murders, and felonies j

they appointed all judges and juriices of the peace ; all v/rits

and indi(5\ment3 ran in their names, as in other counties in the

king's; and all offences were faid to be done agr^'nft theif

peace, and not, as in other places, contra pacem domini re^

gis (t). And indeed by the antient law, in all peculiar jurif-

dlftions, offences were faid to be done agaiiift his peace in

whole court they were tried ; in a court leet, contra pacem

domini; in the court of a corporation, contra pac^m balUvorum ;

in the (heriff's court or tourn, contra pacem vice-comitis (u).

Thefe palatine privileges were in all piobability originally

granted to the counties of Chefter and Durham, becaufe they

bordered upon enemies countries, Wales and Scotland ; in

order that thi- owners, being encouraged by fo large an au-

thority, might be the more watchful in its defence ; and that

the inhabitants, Having juflice adminiftred at home, Tiiighlt

not be obliged to go out of the county, and leave it open to

the enemies incurfions. And upon this account alfo there

were formerly two other counties palatine, Pembrokefnire and

Hexhamlhire, the latter now united with North umbei land :

but thefe were abolifhed by parliament, the former in 27

Hen. VIII. the latter in 14 Eliz. And in 27 Hen. VIII.

likewiie, the powers before-mentioned of owners of counties

palatine were abridged ; the reafon for their continuance in a

manner ceafing : though flill all writs are wltneffed in their

names, and all forfeitures for treafon by the common law ac

crue to them (w).

Of thefe three, the county of Durham is now thson'y one

remaining in the hands of a fubjed. For the enrldom of Chefler,

as Camden teftific?, was united to the crown by Henry IJI. and

has ever fmce given title to the king's eldeft fen. And the county

pa'aUne, or duchy, of LancaHer w^as the property of Henry of

Bolinbroke, the fon of John of Gant, at the time when he wreil-

(s) /. 3 c. 8. §. 4. (u) S'Ad. ia Hingham magn. c. 2.
(t) 4 Ina, 20^. (w) 4 lail 205.

H ^, ed
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ed the crown from king Richard II. and affumed the title of

Henry IV. But, he was too prudent to fufTer this to be

united to the crown, lefl:, if he loil bne, he fliould lofe the

other alfo. For, as Plowden (x) and fir Edward Coke (y) ob-

ferve, " he knew he had the duchy of Lancafter by fure and
" indefeafible title, but that his title to the crown was not To

" aflTured: for that after the<leceafe of Richard 11. the right of

*' the crown was in the heir of Lionel duke of Clarence, fe-
*' cond fon of Edward III. John of Gant, father to this Henry
" IV. being but the fourth fon" An J therefore he procured

an a£t of parliament, in the firft year of his reign, to keep it

difl:in6l and feparate from the crown, and fo it defcended to

his fon, and grand Ton, Henry V. and Henry VI. Henry VI^

being attainted in i Edw, IV. this duchy was declared in par-

liament to have become forfeited to the crown (z), and at the

fame time an aO. was made to keep it ftill diftinil and feparate

from other inheritances of the crown. And in i Hen. VII.

another aft was made to vefl: the inheritance thereof in Henry

VII. and his heirs ; and in this ftate, fay fir Edward Coke (a)

and Lambard (b), viz. in the natural heirs or pofterity of

Henry VII. did the right of the duchy remain to their days,

a feparate and diftinO: inheritance from that of the crown of

England (c).

The ifle of Ely is not a county palatine, though fometimes

erroneoufly called fo, but only a royal franchife; the biOiop

having, by grant of king Henry the firfl, jura regalia within

the ifle of Ely, and thereby he exercifes a jurifdiftion over all

caufes, as well criminal, as civil (d).

(x) 2.15. right of the duchy remained after ki.-^g

(y) 4 Inlt. ao^. James's abdication. The att.iinder in-

(z) I Ventr. 155. deed of the pretended prince of V/aies

(a) 4 Inft. 206. (by (latute 13 W. III. c. 3.) has now
(b) Archeion. 233. put the matter out of doubt. And yet,

(c) If this notion of Lambard and to give that attainder its full force in

Coke be well founded, (which is net al- this refpedl, the cbjedt of it muft have
together certain) it might have btc<»me been fuppoled legitimate, elfe he had
a very curious queftion at the time ot no inteieft to forttit.

the revolution in 168b, in whom the (d) 4 Inlt. ajo.

There

I
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There are alfo counties corporate ; which are certain cities

and towns, fome with more, feme wiih lefs territory annexed

to them ; to which out of fpecial grace and favour the kings of

England have granted to be counties of themfelves, and not

to be comprized in any other county ; but to be governecJ by

their own fherifFs and other magiflrates, fo that no officers of

the county at large have any power to intermeddle therein.

Such are London, York, Brifiol, Norwich, Coventry, and

many others. And thus much of the countries fubjeft to the

laws of England.

H
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COMMENTARIES
O N T H E

LAWS OF ENGLAND.

Book the first.

fer THE RIGHTS of PERSONS.

Chapter the first.

Qf THE absolute RIGHTS of INDIVIDUAL?.

TH E objefls of the laws of England are fo very numerous

and extenfive, that, in order to confider fhem with any

tolerable eafe and perfpicuity, it will be neceffarv to diftribute

them methodically, under proper and didinft heads ; avoid-

ing as much as pofTible divifions too large and comprehenfive

on the one hand, and too trifling and minute on the other

;

both of which are equally produQive of confufion.

NOAV,
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Now, as municipal law is a rule of civil condu£l, com-

manding what is right, and prohibiting what is wrong ; or, as

Cicero (a), and after him our Braxton (b), have exprefled it,

fan^io jujia^ jubens honejla et prohihcns contraria\ it follows,

that the primary and principal objefts of the law are rights,

and WRONGS. In the profecution therefore of thefe com-

mentaries, I flial! follow this very fimple and obvious divifion ;

and fhall in the firft place confider the rights that are com-

manded, and fecondly the wrongs that are forbidden by the

laws of England.

Rights are however liable to another fubdivifion ; being

cither, firfl, thofe which concern and are annexed to the per-

fons of men, and are then calledyW^ perfonarum or the rights

ofperfons ; or they are, fecondly, fuch as a man may ac-

quire over external objefts, or things unconnected witH his

perfon, which are ftiled jura rerum or the rights of things.

Wrongs alfo are divifible into, firft, private wrongs, which,

being an infringement merely of particular rights, concern in-

dividuals only, and are called civil injuries ; and fecondly, pub-

lic wrongs, which, being a breach of general and public rights,

affeft the whole community, and are called crimes and mifde-

mefnors.

The objefts of the laws of England falling into this four-

fold divifion, the prefent commentaries will therefore confift

of the four following parts : i . The rights of perfons ; with

the means whereby fuch rights may be either acquired or lofl.

2. The rights of things ; with the means alfo of acquiring and

lofing them. 2. Private wrongs, or civil injuries; with the

means of redreffing them by law. 4. Public wrongs, or crimes

and mifdemefnors ; with the means of prevention and punilh-

ment.

We are now, firfl, to confider the rights of perfons ; with

the means of acquiring and lofing them.

(a) II Philijf>f>. iz. (b)/. I.e. 2.

Now
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Now the rights of perfons that are commanded to be ob-

ferved by the municipal law are of two forts ; firft, fuch as

are due/rot?: every ciiizen, which are ufually called civil du-

ties ; and, fecondly, fuch as belong to him, which is the more

popular acceptation of rights or jura. Both may indeed be

comprired in this latter divifion ; for, as all fotial duties are of

a relative nature, at; the fame time that they are due from one

man, or fet of men, they mufl alfo be due to another. But I

apprehend it will be more clear and eafy, to confider many of

them as duties required from, rather than as rights belonging

to, particular perfons. Thus, for inftance, allegiance is ufually,

and therefore mo{l eafily,confidered as the duty of the people,

and prote£tion as the duty of the magillrate ; and yet they are,

reciprocally, the rights as well as duties of each other. AWt^

giance is the right of the m.agiilrate, and protection the right

of the people.

Persons alfo are divided by the law into either natural per-

fons, or artificial. Natural perfons are fuch as the God of na-

ture formed us ; artificial are fuch as are created and devifed by

human laws for the purpofes of fociety and government ; which

are called corporations or bodies politic.

The rights of perfons confidered in their natural capacities

are alfo of two forts, abfolute, and relative. A|]^folute, which

are fuch as appertain and belong to particular men, merely as

individuals or fingle perfons : relative, which are incident to

them as members of fociety, and flanding in various relations

to each other. The firfl, that is, abfolute rights, will be the

fubje6t of the prefent chapter.

By the abfolute rights of individuals we mean thofe which

are To in their primary and ftriSeft fenie ; fuch as would belong

to their perfons merely in a ilate of nature, and which every man
is intiiled to enjoy whether out of fociety or in it. But with re-

gard to the abfolute dutie'Sj which naan is bound to perform con-

fidered
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fidered as a mere individual, it is not to be expe£Ved that any

human municipal laws iTiould at all explain or enforce them.

For the end and intent of fuch laws being only to regulate the

behaviour of mankind, as they are members of fociety, and

ftand in various relations to each other, they have confequently

no bufinefs or concern with any but fecial or relative duties.

Let a man therefore be ever fo abandoned in his principles, or

vicious in his praOice, provided he keeps hiis wickednefs to him*

felf, and does not offend againfi the rules of public decency,

he is out of the reach of human laws. But if he makes his

vices public, though they be fuch as feem principally to affect

himfelf, (as drunkennefs, or the like) they then become, by the

bad example they fet, of pernicious eiTeft to fociety ; and

therefore it is then the bufinefs of human laws to correct them.

Here the circumftance of publication is what alters the nature

of the cafe. Public fobriety is a relative duty, and therefore

enjoined by our laws
;
private fobriety is an abfolute duty,

which, whether it be perform.'-d or not, human tribunals can

never know ; and therefore they can never enforce it by any

civil fan6^ion. But, with refpeft to rights, the cafe is diffe-

rent. Human laws define and enforce as well thofe rights

which belong to a man confidered as an individual, as thofe

which belong to him confidered as related to others.

For the principal aim of fociety is toprotefl individuals in

the enjoyment of thofe abfolute rights, which were veiled in

.them by the immutable lav/s of nature ; but which could not

be prefcrved in peace without that mutual afliflance and

intercourfe, which is gained by the inftitution of friendly

and focial communities. Hence it follows, that the firft

and primary end of human laws is to maintain and re-

gulate thefe abfolute rights of individuals. Such rights as

are focial and relative refult from, and are poilerior to, the

formation of ftates and focietics : fo that to maintain and

regulate thefe is clearly a fubfequent conflderation. And

therefore the principal view of human laws is, or ought al-

ways to be, to ex^dain, protect, and enforce fuch rights as are

abfolute^
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Abrolute, which in themfelves are few and fimple ; and, then,

fuch rights as are relative, which arifmg from a variety of con-

rexions, will be far more numerous and more complicated.

Thc-'e will take up a greater fpace in any code of laws, and

hence may appear to be more attended to, though in reality

they are not, than the rights of the former kind. Let us

therefore proceed to examine how far all laws ought, and

liow far the laws of England a6tually do, take notice of thei«

abfolute rights, and provide for their lafting fecurity.

The abfolute rights of man, confidered as.a free agent, en-

dowed with difcernment to know good from evil, and with

power of choofmg thofe mea'ures which appear to him lo be

mofl: defirable, are ufually fummed up in one general appella-

tion, and denominated the natural liberty of mankind. This

natural liberty confifls properly in a power of ailing as one

thinks fit, without any reftraint or control, unlefs by the law

of nature ; being a rjght inherent in us by birth, and one of

the gifts of God to man at his creation, when he endued him

with the faculty of free-will. But every man, when he en-

ters into fociety, gives up a part of his natural liberty, as the

price of fo valuable a purchafe ; and, in confideration of re-

ceiving the advantages of mutual commerce, obliges himfelf

to conform to thofe laws, which the community has thought

proper to eftablifh. And this fpecies of legal obedience and

conformity is infinitely more defirable, than that wild and fa-

vage liberty which is facrificed to obtain it. For no man, that

confiders a moment, would wifh to retain the abfolute and un-

controled power of doing whatever he pleafes ; the confe-

quence of which is, that every other man would alio have the

fame power ; and then there would be no fecurity to in-

dividuals in any of the enjoyments of life. Political

therefore, or civil, liberty, which is that of a member
of fociety, is no other than natural liberty fo far re-

ftrained by human laws (and no farther) as is neceflary

and expedient for the general advantage of the public (c).

Hence we may colleft that the law, which retrains a

(c) Facuttas ejut^ qutd (uique facerc libft, ni^ quiJ jure prefiibetur.lnjl. 1,3.1.

man
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man from doing mirdiief to his fellow citizens, though it dimi-

nillies the natural, increafes the civil liberty of mankind : but

every wanton andcaufelefs reftraint of the will of the fubjefl:,

whether praftifed by a monarch, a nobility, or a popular af-

,
fembly, is a degree of tyranny. Nay, that even laws them-

felvfs, whether made with or v%'ithout our confent, if they

regulate and conllrain our condu8: in matters of mere Indiffe-

rence, without any good end in view, are laws deflruclive of

liberty : whereas if any public advantage can arife from ob-

ferving fuch precepts, the control of our private inclinations,

in one or two particular points, will conduce to preferve our

general freedom in others of more importance ; by fupport-

ing that (late, or fociety, which alone can fecure our indepen-

dence. Thus the flatute of king Edward IV (d), which for-

bad the fine gentlemen of thofe times (under the degree of a

lord) to wear pikes upon their flioes or boots of more than two

inches in length, was a law that favoured of opprefllon ; be-

caufe, however ridiculous the fafliion then in ufe might appear,

the rcftraining it by pecuniary penalties could ferve no purpofc

of common utility. But the (latute of king Charles II (e),

which prefcribes a thing feemingly as indifferent ; "viz. a drefs

for the dead, who are all ordered to be buried in woollen ; is

a law confillent with public liberty, for it encourages the ftaple

trade, on which in great meafure depends the univerfal good

of the nation. So that laws, when prudently framed, are by

no means fubverfive but rather introdufl:ive of liberty ; for (as

Mr. Locke has well obferved) (f ) where there is no law, there

is no freedom. But then, on the other hand, that conftitu-

• tion or frame of government, that fyftem of laws, is alone

calculated to maintain civil liberty, which leaves the fubjeft

entire matter of his own condu<5t, except in thofe points wherein

the public good requires lome direftioij or reftraint.

/ The idea and pra6tice of this political or civil liberty flourifh

in their highefl: vigour in thefe kingdoms, where it falls little

(d) 3 Edw. IV. c. 5. (f ) On Gov. p a. §. 57.

(e) 30 Car^ il. 11. 1. c. 3.

fhort
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Hiort of perfeftion, and can only be loft or deftroyed by the

folly or demerits of its owner : the legiflature, and of courfe

the laws ot England, being peculiarly adapted to the preferva-

tion of this ineftiinable blefling even in the meaneft fubjeft.

Very different from the modern conftitutions of other ftates,

on the continent of Europe, and from the genius of the im-

perial law ; which in general are calculated to veft an arbi-

trary and defpotic power of controlling the aQ:tons of the fub-

je£l in the prince, or in a few grandees. And this fpirit of

liberty is fo deeply implanted in our conftitution, and rooted

even in our very foil, that a Have or a negro, the moment he

lands in England, falls under the protedion of the laws, and

fo far becomes a freeman (g) ; though the raafter's right to

his fervice may probably ftill continue.

The abfolute rights of every Engliflimar ( hich, taken in

a political and extenfive fenfe, are u'ually called their liberties)

as they are founded on nature and reafon, fo they are coeval

•with our form of government ; though fubjed at times to

flu<Eluate and change : their eftablifhment (excellent as it is)

being ftill human. At fome times we have feen them depref-

fed by over-bearing and tyrannical princes ; at others fo luxu-

riant as even to tend to anarchy, a worfe ftate than tyranny

itfelf, as any government is better than none at all. But the

vigour of our free conftitution has always delivered the nation

from thefe embarraflments, and, as foon as the convulfions

confequent on the ftruggle hav been over, the balance of our

rights and liberties has fettled to its proper level ; and their

fundamental articles have been from time to time aflerted in

parliament, as often as they were thought to be in danger.

First, by the great charter of liberties, which was obtained

fword in hand, from king John ; and afterwards, with fome al-

terations, confirmed in parliament by king Henry the third his

fon. Which charter contained very few new grants; but, as fir

EdwardCoke(h)obferves,wasfor the moft partdeclaratoryof the

(g) Salk. 666. See ch. 14. (h) a Inil. proem.

principal
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prrncipal grounds of Che fundamental laws of England. After-

wards by the ftatute called confirmatio ccriarum (i), whereby

the great charter is directed to be allowed as the comrDon law;

ali jud,gments.cGntrary to it are declared void ; copies of it arc

i)rdcred to be fent to all cathedral churches, and read twice a

year to the people ; and fenterce of excommunication is di-

sefVed to be as conftantly denounced againft all thofe that by

word, 6etd, or counfel a8: contrary thereto, or in any degree

•i(Drni>ge it. Next by a multitude of fubfequent corroborating

Iktutes, (lir Edward Coke, 1 think, reckons thirty two) (k),

from the firfl Edward to Henry the fourth. T hen, after a

long interval, by the petition of right ; which was a parlia-

mentary declaration of the liberties of the people, aflented to

by king Charles the firfi: in the beginning of his reign. Which
was clofely followed by the flill more ample conceflions made
ty that unhappy prince to his parliament, before the fatal rup-

fure between them ; and by the many falutsry laws, particu-

larly the habeas corpus a8:, pafTed under Charles the fecond.

To thefe fucceeded the bill of rights^ or declaration delivered

by the lords and comm.ons to the prince and princefs of Orange

13 February 1688; and afterwards enaSed in parliament,

when they became king and queen : which declaration con-

cludes in thefe remarkable words :
** and they do claim, de-

*' mand, and infifl: upon all and fmgular the premifes, as their

" undoubted rights and liberties." And the a£l of parliament

itfelf (1) recognizes " all and fingular the rights and liberties af-

" ferted and claimed in the faid declaration to be the true, an-
** tient, and indubitable rights of the people of this kingdom."

Lallly, thefe liberties were again aflerted at the commence-
ment of the prefent century, in the a^ of fcttlement (m),

wlicreby the crown v/as limited to his prefent majelly's lUuf-

trious houfe, and fome new provifions were added at the fame

fortunate sera for better fecuring our religion, laws, and liber-

tier ; which tiie ftatute declares to be " the birthright of the

*' people of England i" according to the aniient doctrine of the

common law (n).

(i) d5 lidw. f. (m) i2' & 13 W. III. c. 2,

(U) z Inll. pi.'Ktn. (u) Plowd. 55.
[i) I VV. 64 M, U. ?. c a.

Thus
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Thus much for the declaration oi our rights and liberties.

The rights themfelves, thus defined by thefe feveral flatutes,

confift in a number of private immunities ; which will appear,

from what has been premifed, to be indeed no other, than ei-

ther that rejiduum of natural liberty, which is not required by

the laws of iocicty to be facrificed to public convenience ; or

elie tho^e civil privileges, wl.i.h fociety hath engaged to pro-

vide, in lieu of the natural liberties fo given up by individuals.

Thel'e therefore were tormerly, either by inheritance or pur-

chafe, the rights of all mankind ; but, in moft other countries

of the world being now more or lefs debafed and deftroyed,

they at prefent may be faid 10 remain, in a peculiar and em-

phatical manner, the rights of the people of England. And
thefe may be reduced to three principal or primary articles;

the right of perfonal feairity, the right of perfonal liberty,

and the right of private property : becaufe as there is no other

known method of compulfion, or of abridging man's natural

free will, but by an infringement or diminution of one or

other of thefe important rights, the prefervation of thefe, in-

violate, may juflly be faid to include the prefervation of our

civil immunities in their largell: and mofl; extenfive fenfe.

I. The right of perfonal fecurity confifts in a perfon's legal

and uninterrupted enjoyment of his life, his limbs, his body

his health, and his reputation.

I. LiFF. is the immediate gift of God, a right inherent by

nature in every individual ; acd it begins in contemplation of law

as foon as an infant is able to ftir in the mother's womb. For if

a woman is quick with child, and by a potion, or otherwife,

killeth it in her womb; or if any one beat her, whereby the

child dieth in her body, and (he is delivered of a dead child
;

this, though not murder, was by the antient law homicide or

manflaughter (o). But fir Edtvard Coke doth not look upon this

(o) Si ahquis mulierem praegrtartem jam formatum fuerit^ et maxime (I

fcreujprii, "vel ei "jenenum dederit, per fuerit animatum^ facit homicidium,
quf4 fscerit absrtivom

; ft pucrpstium Brafton. /. 3. c, 2.1,

V©L. L I otrence
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offence In quite fo atrocious a light, but merely as a heinous

mifdemefnor (p).

An infant in ventre fa mere, or In the mother's womb, is

fuppofed in law to be born for many purpofes. It is capable

of having a legacy, or a furrender of a copyhold eftate made to

it. It may have a guardian afligned to it (q) ; and it is en-

abled to have an eftate limited to its ufe, and to take after-

wardb by fuch limitation, as if it were then aftually born (r).

And in this point the civil law agrees with ours (s).

2. A man's limbs (by which for the prefent we only under-

ftand thofe members which may be ufeful to him in fight,

and the lofs of which only amounts to mayhem by the com-

mon law) are alfo the gift of the wife creator ; to enable man
to proteft himfelf from external injuries in a ftate of nature.

To thefe therefore he has a natural inherent right ; and they

cannot be wantonly deftroyed or difabled without a manifeft

breach of civil liberty.

Both the life and limbs of a man are of fuch high value.

In the eftimation of the lawcf England, that it pardons even

homicide if committed y^ defendendo, or in order to preferve

them. For whatever is done by a man, to fave either life

or member, is looked upon as done upon the higheft neceflity

and compulfion. Therefore if a man through fear of death

or mayhem is prevailed upon to execute a deed, or do any

other legal aft ; thefe, though accompanied with all other

the requifite folemnities, may be afterwards avoided, if forced

upon him by a well-grounded apprehenfion of lofing his

life, or even his limbs, in cafe of his non-compliance (t).

And the fame is alfo a fufficient: excufe for the commiffion

of manv mlfdemefnors, as will appear in the fourth book.

(p) 3 Inft. 50. jntelliguntur inrerttm tiatura ejfe^cum

(a\ Stat. 12. Car. II. c. 44. Je eorum commodo agatur. Ff. j, 5. 16.

\r) Stat ,0 & 1 . W. III. c. i5. (t) a Inft. 483.

(s) %« »'» uterofunt^ in jure ctvtU

The
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The conftraint a man is under in thefe circumftances is called in

law durefs^ from the Latin durities^ of which there are two

forts ; durefsof imprifonment, where a man aftualiy lofes his

liberty, of which we fhali prefently fpeak ; and durefs per

minasy where the hardfhip is only threatened and impending,

which is that we are now difcourfing of. Durefs /)£T minas is

either for fear of lofs of life, or elfe for fear of mayhem, or

lofs of limb. And this fear muft be upon fufficient reafon

;

" «o«," as BraO:on exprefles it, *^ fufpicio cujujlibet "vani et

** meticiiloji hominis, fed talis qui pojpt cadere in virum conjlan-

*' tern ; talis enim debet ejj'e meti:s^ qui in fe contineat vitae

** perictdum, aut corporis cruciatum {\x)." A fear of battery,

or being beaten, though ever fo well grounded, is no durefs

;

neither is the fear of having one's houfc burned, or one's goods

taken away and deflroyed ; becaufe in thefe cafes, fliould the

threat be performed, a man may have fatisfaftion by recover-

ing equitable damages (w) : but no fuitable atonement can be

made for the lofs of life, or limb. And the indulgence fhewn to

a man under this, the principal, fort of durefs, the fear of

lofing his life or limbs, agrees alfo with that maxim of the civil

law ; ignofcitur ei qui fanguinetnfuinn qualitcr qualiter redemp-

turn •voluit (x).

The law not only regards life and member, and protefls

every man in the enjoyment of them, but alfo furnifhes him

with every thing neceffary for their fupport. For there is no

man fo indigent or wretched, but he may demand a fupply fuf-

ficient for all the neceflities of life from the more opulent part

of the community, by means of the feveral flatutes enafted

for the relief of the poor, of which in their proper places. A
humane proviflon

;
yet, though didaled by the principles of

fociety, difcountenanced by the Roman laws. For the edifts

of the emperor Conftantine commanding the public to

maintain the children of thofe who were unable to provide

for them, in order to prevent the murder and expofure of

infants, an inftitution founded on the fame principle as our

(u) /. a. c. 5. (x) Ff. 48. 21. I.

(v.) s Inft. 483.

I 2 foundling
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foundling bofp'ital^, though comprized in the Theodofian code

(y), were rejeded in Juftinian's colledion.

These rights, of life and member, can only be determined

by the death of the perfon ; which is either a civil or natural

death. The civil death commences it any man be banifhed the

realm (z) by the -^rocefs of the common law, or enters into

religion ; that is, goes into a monaftery, and becomes there a

monk profefled : in which cafes he is absolutely dead in law,

and his next heir fhall have his eftatc. For, fuch banillied

man is entirely cut off from fociety ; and fuch a monk, upon

his profeflion, renounces folemnly all fecular concerns : and

befides, as the popifli clergy claimed an exemption from the

-duties of civil life and the commands of the temporal magif-

trate, the genius of the Englifli law would not fuffer thofe

perfons to enjoy the benefits of fociety, wlio fecluded them-

ielves from it, and refufed to fubmit to its regulations (a). A
monk was therefore accounted civilitcr mortiius^ and when he

entered into religion might, like other dying men, make his

teflament and executors ; or, if lie made none, the ordinary

might grant adminiflration to his next of kin, as if he -vere ac-

tually dead inteflate. And fuch executors and adminiftrators

had the fame power, and might bring the fame a^Slions for

debts due to the religious, and were liable to the fame a6lions

for thofe AuQfrom him, as if he were naturally deceafed (b).

Nay, fo far has this principle been carried, that when one

-Was bound in a bond to an abbot and his fucceffors, and af-

terwards made liis executors and profefTed himielf a monk of

the fame abbey, and in procefs of time was himfelf made ab-

bot thereof ; here the law gave him, in the capacity of abbot,

an aG:;on of debt againft his own executors to recover ihc

money due (c). In {hurt, a monk or religious was fo ef-

fe6lually dead in law, that a leafe made even to a third per-

fon, during the life (generally) of one who afterwards be-

came a monk, determined by fuch his entry into religion : for

(y) 7. \i. t. zj. fcium pertinet aJ eiitn qui mn debet

(z) Co. Lilt. 133. gerere officium.

(a) This was alio a rule in the feodal (b) Litt. §. 200.
law, I. 1. t. %\. di-f.it effz mtles feculi, (c) Co. Litt. 133.
qui fa&us cjl miles Cbrijli-^ nee bene-

which



Ch. I. o/" P E R S O N S. 1 3^

which reafon leafes, and other conveyances, for life, are irlinlly

made to have and to hold for the term of one's natural lite (d).

Bu!:, even in the times of popery, the law of England took no

cocnizance of profefjion in any foreign country, bccaule the

fa£l: could not be fied in our cnurrs (e) ; and therefore, fince

the reformation, thedifability is held to be aholiflicd (f }.

This natural iife being, as was before obfervcd, the imnie-

diate donation of the great creator, cannot legally be difpofed

of or deftroyed by any individual, neither by the perlon him-

felf, nor by any other of his fellow creatnres, merely upon

their own authority. Yet neverthelefs it may, by the divine

permifiion, be i'rcqaenily forieired tcr the breach of thofe

laws of fooiety, which are enforced by the fanction of capital

pnnlfbments ; of the nature, rcftndions, expedience, and le-

gality of which, we may hereafter more conveniently enquire

In the concluding book of thefe commentaries. At prcfent, I

fliall only obferve, that wh.enever the conflitution of a fiate

veils in any man, or body of men, a power of defl;ovii":g a;.

pleafure, without the dire£lion of law?, the lives or members

of the fubjeft, fuch conditution is in th.e highert degree tyran-

nical : and that whenever any la-zi's dire£l Incli deftruclion for

light and trivial caufcs, fuch la.vvs are likewife tvrannical,

though in an inferior degiee ; becaufe here t!:c fubjeQ is

aware of the danger l^e is expoied to, and may by prudent

caution provide againft it. 'i he flatute law of England does

therefore very feldom, and the common law does never, infll^l

any punifhment extending to life or limb, unlels upon the higl-cfl

necellity: and the confl tution is an utter frrarger to any arbi-

trary power of killing or m.aiming the fubject without the exprefs

warriHt of law. " Nulha liter hoti:o^ fays the great charter (9;),

*' aliquo TnododcJlruGtiir.jiifiper legalejudiciumparhtm fuoriim aut

"per l:gem /.rr^^."Which word-, ^'alii^ua modo dejlruatur^'' ac-

cording to fir Edward Cokc(hj, include a prohibition not only of

killing, and maiming, but z\(uvf torluriiig (to wliich our lavv's are

(d) 2 Rep 48. Co. Liu. ijz. (g) c, 29.
(e) Co Liti. 13a. (hj a lull 48.
{i) I Sa!k, 16%.

i 3 ilrangers)
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ftrangers) and of every opprefTion by colour of an illegal autho-

rity. And it is enaQed by the ftatute 5 Edw, III. c. 9. that no

man (hall be forejudged of life or limb, contrary to the great

charter and the law of the land : and again, by ftatute 28 Ed.

III. c. 3. that no man fhall be put to death, withoirt being

brought to anfwer by due procefs of law.

3. Besides thofe limbs and members that may be recelTary

toman, in order to defend himfelf or annoy his enemy, the reft

of his perfon or body is alfo entitled, by the fame natural right,

to fecurity from the corporal infults of menaces, affaults, beat-

ing, and wounding ; though fuch infults amount not to deftruc-

tion of life or member.

4. The prefervation of a man*s health frora fuch praSices

as may prejudice or annoy it, and

5. The fecurity of his reputation or good name from the

arts of detraflion and flander, are rights to which every man is

intitled, by reafon and natural juftice ; fince without thefe it is

impoffible to have the perfe£t enjoyment of any other advan-

tage or right. But thefe three laft articles (being of much Icfs

importance than thofe which have gone before, and thofe which

are yet to come) it will fuffice to have barely ment'oned among

the rights of perfons ; referring the more minute difcuflion of

their feveral branches, to thofe parts of our commentaries

which treat of the infringement of thefe rights, under the

head of perfonal wrongs. ^

II. Next to perfonal fecurity, the law of England regards,

afferts, and preferves the perfonal liberty of individuals. This

perfonal liberty confifts in the power of loco-motion, of changing

fltuation, or removing one's perfon to whatfcever place one'sown

inclination maydire6t; without imprifonment or reflraint,unlers

by due courfe of law. Concerning which we may make the fame

obfervations as upon the preceding article ; that it is a right

ftri6lly natural^ that the laws of England have never abridged it

without
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without fufficlent caufe ; and, that in this kingdom it cannot

ever he abridged at the mere dilcretion of the magiftrate,

witiiout the exphcit permiffion of the laws. Here again the

languap;e of the great charter (i) is, that no freeman fliall be

taken or imprifoned, but by the lawful judgment of his equals,

or by the law of the land. And many fubfequent old flatutes(k)

exprefsly d!re6t, that no man (hall be taken or imprifoned by
fuggeftion or petition to the king, or his council, unlefs it be by
legal indi6:ment, or the procefs of the common law. By the

petition of right, 3 Car. I. it is cnaded, that no freeman fball

be imprifoned or detained without caufe Ihewn, to which he
may make anfwer according to law. By 16 Car. I. c. 10. if

any perfon be reftrained of his liberty by order or decree of

any illegal court, or by command of the king's majefly in per-

fon, or by warrant of the council board, or of any of the priw
council; he fhall, upon demand of hiscounfel, have a writ of

habeas corpus^ to bring his body before the court of king's

bench or common pleas ; who fhall determine whether the

caufe of his commitment be juft, and thereupon do as juflice

iliall appertain. And by 31 Car. II. c. 2. commonly called the

habeas corpus «/7, the methods of obtaining this writ are fo

plainly pointed out and enforced, that, fo long as this flatute

remains unimpeached, no fubje8: of England can be long de-

tained in prifon, except in thofe cafes in which the law requires

and juflifics fuch detainer. And, left this aft fhculd be evaded

by demanding unreafonable bail, or fureties for the prifoner's

appearance, it is declared by i W. & M. ft. 2. c. 2. that excef-

five bail ought not to be required.

Of great importance to the public is the prefervation of this

perfonal liberty : for if once it were left in the power of any, the

higheft, magiftrate to imprifon arbitrarily whomever he or his

officers thought proper, (as in France it is daily pra^Stifed by the

crown) there would foon be an end to all other riglits and immu-
nities. Some have thought, that unjuft attacks, tven upon life,

or property, at the arbitrary will of the magiftrate, are lefs dan-

(i) c. 29. (k) 5 Edw. Ill, c, 9. a; Edw. III. ft. 5. c. 4. a8 Edw. lH. c. 3,

I 4 jgerous
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gerous to the commonwealth, than fuch as. are made upon the

perfonal liberty of the fubjeQ:. To bereave a man of life, or

by violence to confiicatc his eftate, without accufation or trial,

would be fo grofs and notorious an a<El of deipotilm, as muft at

once convey the ab.rm of tyranny throughout the whole

kingdom. But confinement of the perfen, by fccretly hurrying

him to goal, where his fufferings are unknown or forgotten, is

a lefs public, a lefs ftriking, and therefore a more dangerous

engine of arbitrary government. And yet iometimes, when

the ftate is in real danger, even this may be a neceffary meafure.

But the happinefs of our conftitution is, that it is not left to the

executive power to determine when the danger of the ftaie is

fo great, as to render this meafure expedient. For the par-

liament only, or legiflative power, whenever it fees proper,,

can authorize the crown, by fufpending the habeas corpus aft

for a (hort and limited time, to imprifon fufpeSred perfons v^^ith-

out giving any reafon for i"o doing. As the fenate of Rome
•was wont to have recourfe to a diGator, a magiflrate of abfo-

lute authority, when they judged the republic in any imminent

danger. The decree o£« the fenate, which ufually preceded

the nomination of this magiflrate, *' dent operam confides^ ne~

*' quid refpuhlica detrimenti capiaty"* was called the fenatus con-

fultum ultimae necejptatis. In like manner this experiment

ought only to be tried in cafes of extreme emergency ; and in

thefe the nation parts with its liberty for a while, in order to

preferve it for ever.

The confinement of the perfon, in any wife, is an imprifon-

ment. So that the keeping a man againfl: his will in a private

houfe, putting him in the flocks, arrelling or forcibly detaining

him in the flreet, isan imprifonment (1). And the law fo much

difcourages unlawful confinement, that if a man is vndef durcfs

of imprifonment, which we before explained to mean a compul-

fion by an illegal reftraint of liberty, until he feals a bond or the

like ; he may allege this durefs, and avoid the extorted bond.

But if a man be lawfully imprifoned, and either to procure his

(1} a Inft. 589.

dlfchargp.
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flifcharge, or on any other fair account, feals a bond or a deed,,

this is not bydurefs ot imprifonment, and he is not at liberty to

avoid it (m). To make imprifonment lawful, it mud either

be bv procefs from the courts of judicature, or by warrant

from feme legal officer having authority to commit to prifon

;

which warrant mufb be in writing, under the hand and fcal of

the magiilrate, and exprefs the caufes of the commitment, in

order to be examined into (if neceflarv) upon a haheas corpm-

If there be no can't; expreffed, the goalcr is not bound to de-

tain the prifoncr (n). For the law judges in this refpe6l, faith

fir Fdward Coke, like Feftusthe Roman governor; tliat it is

unreafonable to fend a prifoner, and not to fignify withal the

crimes alleged againil him.

A NATURAL and regular confequence of this perfonal li-

berty, is, that every Engliiliman may claim a right to abide

in his own country fo long as he pleafes ; and not to be driven

from it unlefs by the fentence of the law. The king indeed,

by his royal prerogative, may iifue cut his writ ne exeat reg-

nam, and prohibit any of his fubje6Vs from going into foreign

parts without licence (o). This may be neceflary for the public

fervice, and fafeguard of the commonwealth. But no power

on earth, except the authority of parliament, can fend any

fubjecl of England out of the land againd: his will ; no not

even a criminal. For exile, or tranfportaticn, is a punifh-

jment unknown to the common law ; and, wherever it is now

, *infli£led, it is either by the choice of the criminal himfelf, to

^ efcape a capital punifhment, or elfe by the exprefs direftion of

. fome modern aO: of parliament. To this purpofe the great

charter (p) declares, that no freeman {hall be banifhed, unkfs

by the judgment of his peers, or by the law of the land. And
by the habeas corpus a(51;, 31 Car. IT. c. 2. (that fecond ma^na
garta, and ftable bulwark of our liberties) it is enabled, that

no fubjed of this realm, who is an inhabitant of England

Wales, or Berwick, fhall be fent prifoner to Scotland, Ire-

land, Jerfey, Guernfey, or places beyond the feas
; (where

(m) 1 Inft. 482. (o) F. N. B. 85.

in) ^^>^- 5*) 53- (P) ?. 29.

they
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they Cannct have the benefit and proteftion of the common

law) but that all fuch imprifonrnpnts fhall be illegal ; that the

perfon, who Ihall dare to commit another contrary ^ this law,

fhall be difabled from bearing any office, fhalt' incur the pe-

nalty of a praemunire, and be incapable of receiving the

king's pardon : and the party fufFering fhall alfo have his pri-

vate aSIon againft the perfon committing, and all his aiders,

advifers, and abettors, and fhall recover treble cofts ; befides

his damages, which no jury fhall afiefs at lefs than five hun-

dred pounds.

The law Is in this refpe6l fo benignly and liberally conftrued

for the benefit of the fubjefl, that, though within the realm

the king may command the attendance and fervice of all his

liegemen, yet he cannot fend any man out of the realm, even

upon the public fervice ; excepting failors and foldiers, the na-

ture of whofe employment neceffarily implies an exception

:

he cannot even conftitute a man lord deputy or lieutenant of

Ireland againft his will, nor make him a foreign embaHador (q).

For this might in reality be no more than an honorable exile.

III. The third abfolute right, inherent in every^Englifhman,

is that of property : which confifts in the free ufe, enjoyment,

and difpofal of all his acquifitions, without any control or dimi-

nution, fave only by the laws of the land. The original of pri-

vate property is probably founded in nature, as will be more
fully explained in the fecond book of the enfuing commentaries:

but certainly the modifications under which we at prefent

find it, the method of conferving it in the prefent owner, and

of tranflating it from man to man, are entirely derived from

f fociety ; and are fome of thofe civil advantages, in exchange

for which every individual has refigned a part of his natu-

ral liberty. The laws of England are therefore, in point

of honor and juftice, extremely watchful in afcertaining

and protecting this right. Upo.i this principle the great

charter (r) has declared that no freeman fhall be difTeifed,

or divefted, of his freehold, or of his liberties, or free

(q) 2 Inft. 45. (1) c. 29.

cufloms.
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cuftoms, but by the judgment of his peers, or by the law of

the land. And by a variety of antient ftatutes (s) it is enacted,

that no mnp-'s lands or goods (hall be feifed in the king's hands,

againft the great charter, and the law of the land ; and thaf

no man fiiall be difinhcrited, nor put out of his franchifcs or

freehold, unlefs he be duly brought to anfwer, and be fore-

judged by the courfe of law ; and if any thing be done to the

contrary, it fliall be rec^Jreffed, and hclden for none.

So great moreover is the regard of the law for private pro-

perty, that it will not authorize the leaft violation of it ; no,

not even for the general good of the whole community. If

a new road, for inftance, were to be made through the

grounds of a private perfon, it might perhaps be extenfively

beneficial to the public ; but the law permits no man, or fet of

men, to do this without confent of the owner of the land.

In vain may it be urged, that the good of the individual ought

to yield to that of the community ; for it would be dangerous

to allow any private man, or even any public tribunal, to be

the judge of this common good, and to decide whether it be

expedient or no. Befides, the public good is in nothing more
effcntially interefled, than in the proteftion of every indivi-

dual's private rights, as modelled bv the municipal law. In

this and fimilar cafes the legidature alone can, and indeed fre-

quently does, interpofe, and compel the individual to acqui-

efce. But how does it interpofe and compel ? Not by abfo-

lutely ftripping the fubjeft of his property in an arbitrary

manner ; but by giving him a full indemnificaiion and equiva-

lent for the injury thereby fuftained. The public is now con-

fidered as an individual, treatir;;^ with an individual for an ex-

change. All that the legillatu. e. does is to oblige the owner to

alienate his poffeiTions for a reafonable price ; and even this is

an exertion of power, wb.ich the legiilature indulges with

caution, and which nothing but the legidature can pe.'-iorm.

(s) 5 Edw. III. c. 9, 45 Edw. III. ft. 5. c. 4. a8 Edw. III. c, 3.

Nor
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Nor is tliis the only, inflance in which lhe*law of the land

has poftpoiied even public necefTity to thefacred ard inviolable

rights of private property. For no fubjeft of -England can be

conflrained to pay any aids or taxes, even for the defence of

the realm or the fupport of the government, but fuch as are

impofed by his own confent, or that of his reprefentatives in

parliament. By the (latute 25 Edw. I. c. 5 and.^. it is provid-

ed, that the king fliall not take any aids or tafks, but by the

common affent of the realm. And what that common afient

is, is more fully explained by 34 Edw^. I. if. 4. c. i. which (t)

enafts, that no talliage or aid ihall be taken without affent of

the arch-bifliops, bifliops, earls, barons, knights, burgefles,

and other freemen of the land : and again by 14 Edw, III. ft.

2. c. I. the prelates, earls, barons, and commons, citizens,

burgefles, and merchants fhal! not be charged to make any

aid, if it be not by the common afient of the great men and

commons in parliam.ent. An j as this fundamental law had

been fhamefiilly evaded under many fuccecding princes, by

compulfive loans, and benevolences extorted without a real

and voluntary confent, it was made an article in the petition of

right 3 Car. I, that no man flrall be compelled to yield to any

fift, loan, or benevolence, tax, or fuch like charge vv'ithout

common confent by a6: of parliament. And, laflly, by the

flatute I W. & M. ft. 2. c. 2. it is declared, that levying mo-

ney for or to the u e of the crown, by pretence of preroga-

tive, without grant of parliament ; or for longer time, or in

other manner, than the fame is or fhall be granted, is illegal.

In the three preceding articles we have taken a fhort \\tv: of

the principal abfolute rights which appertain to every Englilh-

man. But in vain would thofe rights be declared, afcertained,

and prote(Sed by the dead letter of the laws, if the conftitution

(t) See the introduftion to the great reality r.othing more than a fort of

charter, (edit. Oxer..) fuh avni l^^~ \
trai.flation intv Lotin of thr- ccnfirm,:tio

wherein it is Ihewn that this Itatutc Je carta>-uni^ 15 Edv/. I. which was oil-

talliagio nan ccncedendo, fuppofed to ginaliy publilhed in the Norman Ian-

have befen made in 34 Edw. I. is in guage.

had
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had provided no other method to iecure their aflual enjoy-

ment. It has therefore eftab'lfhed certain other auxiliary lub-

ordinate rights of the fubje<5V, wi.icli ferve principally as bar-

riers to prote£t and maintain inviolate ihe three great and pri-

mary rights, of perfonal fecurits
,

per!onal Uberty, and private

property. Thele arc,

1. The conflitution, powers, and privilege, of parliament,

of which I fliall treat at large in the enfuing chapter.

2. The limitation of the king's prerogative, by bounds fo

certain and notorious, that it is impolTible he (hould exceed

them without the confent of the people. Of this alio t fhall

treat in its proper place. The former of thefe keeps the le-

giflative power in due health and vigour, fo as to make it im-

probable that laws fliould be enafted deflrudive of general

liberty: the latter is a guard upon the executive power, by re-

flraining it from afling either beyond or in contradiftion to the

laws that are framed and eftabhihed by the other.

3. A THIRD fubordinate right of every Englifhman is that

of applying to the courts of juftice for redreis of injuries.

Since the law is in England the fupreme arbiter of every

man's life, liberty, and property, courts of juitice muft at all

times be open to the fuhjeSt, and the law be duly adminiflered

therein. The emphatical words of mag?ia carta (u), fpoken

in the perfon of the king, who in judgment of law (fays fir Ed-

ward Coke,) (w) is ever prefent and repeating them in all his

courts, are thefe ; nulli 'vendemusy nidlt negahimus, aut diffe-

remus return vel juffitiam: *' and therefore every fubjeft,'»

continues the fame learned author, *' for injury done to him
*' in bonis, in terris, vel pe^fona, by any other fubjeff, be
** he ecclefiaftical or temporal without any exception, may
** take his remedy by the courfe of the law, and have juftice

^' and right for the injury done to him, freely without fale,

" fully without any denial, and fpeedily without delay." It

were endlefs to enumerate all the afirmati've a6ls of parliament

(u) c. 19. (w) a Inft, 55,

wherein
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wherein iuftice is direfled to be done according to the law of

the land: and what the law is, every fubje6l knows; or may
know if he pieafes : for it depends not upon the arbitrary will

of any judge ; but is permanent, fixed, and unchangeable,

iinlefs by authority of parliament. I fhall however juft men-

tion a ^^^' negat'roe flatutcs, whereby abufes, perverfions, or

delays of jullice, efpecially by the prerogative, are retrained.

ft is ordained by magna carta (x), that no freeman fhall be

outlawed, that is, put out of the proedion and benefit of the

lavvs, but according to the law of the land. By 2 Edw. HI. c. 8.

iind 1 1 Ric. II. c. 10. it is enabled, that no commands or letters

fhall be fent under the great feal, or the little feal, the fignet,

or privy feal, in dlfturbance of the law ; or to difturb ot- delay

common right : and, though fuch commandments fhould

come, the judges lliall riot ceafe to do right ; which is made a

part of their oath by Edv/, III. ft. 4. And by i W. & M. ft.

2. c. 2. it is declared, that the pretended power of fufpending,

or difpcnfing with laws, or the execution of laws, by rega^

authority without confent of parliament, is illegal.

Not only the fubftantial part, or judicial decifions, of the

law, but alfo the formal part, or method of proceeding, can-

rot be altered but by parliament : for, if once thofe outworks

y/ere demolillied, there would be an inlet to all manner of in-

•novation in the body of the law itfelf. The king, it is true^

'may ere8: new courts of juftice ; but then they muft proceed

according to the old eftablifhed forms of the common law.

Tor which reafon it is declared in the ftatute 16 Csr. 1. c. 10.

upon the difTolution of the court of ftarchamber, that neither

his majeily nor hi^s privy council, have any jurifdiQion, pow-

er, or authority by Engliih bill, petition, articles, libel,

(which were'the courfe of proceeding in the ftarchamber, bor-

rowed from the civil law) or by any other arbitrary way what-

foever, to examine, or draw into queftion, determine or dif-

pofe of the lands or goods of any fubje^ls of this kingdom ; but

that the fame ought to be tried and determined in the ordinary^

courts of juftice, and by courfe of laiv.

(xl c. 29.

4. If
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4. If there fhould happen any uncommon injury, or infringe-

ment of the rights before-mentioned, which the ordinary

courfe of the law is too defeftive to reach, there ftill remains

a fourth fubordinate right appertaining to every individual,

namely, the right of petitioning the king, or either houfe of

parhament, for the redrefs of grievances. In Ruflia we are

told (yj that the czar Peter eftabLfhed a law, that no fubjefk

might petition the throne, till he had firft petitioned two dif-

ferent minifters of ftate. In cafe he obtained juflice from nei-

ther, he might then prefen' a third petition to the prince; but

upon pain of death, if found to be in the wrong. The confe-

quence of which was, that no one dared to offer fuch third

petition ; and grievances feldom falling under the notice of the

fovereign, he had little opportunity to redrefs them. The re-

flriftions, for fome there are, which are laid upon petition-

ing in England, are of a nature extremely different ; and

while they promote the fpirit of peace, they are no check up-

on that of liberty. Care only muft be taken, left, under the

pretence of petitioning, the lubje£t be guilty of any riot or tu-

mult; as happened in the opening of the memorable parlia-

ment in 1640 : and to prevent this, it is provided by the flatute

13 Car. II. ft. I. c. 5. that no petition to the king, or either

houfe of parliament, for any alterations in church or ftate,

{hall be figned by above twenty perfons, unlefs the matter

thereof be approved by three juftices of the peace or the ma-
jor part of the grand jury, in the country ; and in I^ondon

by the lord mayor, aldermen, and common council : nor Ihall

any petition be prefented by more than two perfons at a time.

But, under thefe regulations, it is declared by the ftatute i

W. & M. ft. 2. c. 2. that the fubjedl hath a right to petition

;

and that all commitments and profecutions for fuch petitioning

are illegal.

5. The fifth and laft auxiliary right of the fubjeO:, that I

ftiall at prefent mention, is that of having arms for their defence,

fuitable to their condition and degree, and fuch as are allowed by

(y) Montefq. Sp. L. la, a6.

law.
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iaw. Which Is alfo declared by the fame ftatute i W. & M.
ft. 2. c. 2. and is indeed a publick allowance, under due reftrid-

tions, of the natural right of refjilance and felf-prefervaiion,

when the fanctions of fociety and laws-are found infufficient to

leftrain the violence of opprcflion.

In thefe feveral articles confift the rights, or, as they are

frequently termed, the liberties of Englilhmen : liberties

more generally talked of, than thoroughly underllood ; and

yet highly neceflary to be perfefHy known and confidered by

every man of rank or property, left his ignorance of the points

whereon they are founded fliould hurry him into faff ion and

iicentioufnefs on the one hand, or a pufiUanimous indifference

and criminal fubmiflion on the other. And we have feen that

thefe rights confiil:, primarily, in the free enjoyment of per-

fonal fecurlty, of perfonal liberty, and of private property.

So long as thefe remain inviolate, the fubje<5t is perfe6fly free;

for every fpecies of compulfive tyranny and oppreffion mufl: aft

in oppofition to one or other of thefe rights, having no other

object upon which it can pofiibly be employed. To preferve

thefe from violation, it is neceffary that the conflitution of

parliaments be fupported in its full vigor ; and limits, certain-

ly known, be fet to the royal prerogative. And, laftly, to

vindicate thefe rights, when actually violated or attacked, the

fubjefts of England are entitled, in the firfi place, to the

regular adminiftration and free courfe of juftice in the courts

of lavir'i next to the right of petitioning the king and parlia-

ment for redrefs of grievances ; and lailly to the right of

having and ufmg arms for felf-prefervation and defence.

And all thefe rights and liberties it is our birthright to enjoy

entire ; unlefs where the laws of our country have laid them

under neceffary reflraints. Reftraints in themfelves fo gen-

tle . and moderate, as will appear upon farther inquiry,

that no man of fenfe or probity would wifh to fee them

{iackeaed. For all of us have it in our choice to do every

tiling that a good man fhould defire to do; and are reftrained

from nothing, but what would be pernicious either to our-

fdves or our fellow citizens. So that this review of our fitua-

tion
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tuation may fully juftify the obfervatipn of a learned French

author, who indeed generally both thought and wrote in the

fpirit of genuine freedom (z) ; and who hath not fcrupled to

profefs, even in the very bofon^of his native country, that the

Englifh is the only nation in the world, where political or civil

liberty is the direfl end of its conftitution. Recommending
therefore to the fludent in our laws a farther and more accu-

rate fearch into this extenfive and important title, I fliall clofe

my remarks upon it with the expiring wifh of the famous fa-

ther Paul to his country, *' Esto perpetua!"

(z) Montefq. Sp, L. n. j.

Vol. I. K Chapter
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Chapter the second.

Of the parliament

E arc next to treat of the rights and duties of perfons

as they are members of fociety, and (land in various

relations to each other. Thefe relations are either public or

private : and we will firft confider thofe that are public.

The moft univerfal public relation, by which men are con-

nefled together, is that of government ; namely, as governors

and governed, or, in other words, as magiftrates and people.

Of magiftrates alfo fome areyz//)r^;«^, in whom thefovereign

power of the ftate refides ; others zrefubordinate, deriving

all their authority from the fupreme magiflrate, accountable

to him for their condufl, and acting in an inferior fecondary

fphere.

In all tyrannical governments the fupreme magiftracy, or

the right both of making and of enforcing the laws, is vefted

in one and the fame man, or one and the fame body of men:

and wherever thefe two powers are united together, there

can be no public liberty. The magiflrate may enafl: tyran-

nical laws, and execute them in a tyrannical manner, fince

he is poflefled, in quality of difpenfer of juftice, with all

the power which he as legiflator thinks proper to give him-

felf. But, where the legiflative and executive authority are

in diflin6l hands, the former will take care not to entruft the

latter with fo large a power, as may tend to the fubverfion

of its own independence, and therewith of the liberty of the

fubjeft. With us therefore in England this fupreme power
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is divided Into two branches ; the one legiflative, to wit,

the parliament, confiding of king, lords, and commons ; the

other executive, confil^ing of the king alone. It will be the

bufinefs of this chapter to confider the Britifh parliament ; in

which the legiflative power, and (of courfe) the fupreme and

abfolute authority of the (late, is veded by our conftitution.

The original or firft inftitution of parliaments, is one of

thofe matters that lie fo far hidden in the dark ages of antiqui-

ty, that the tracing of it out is a thing equally difficuk and

uncertain. The word, parliament itfelf (or colloquium, as

fome of our hiftorians tranflate it) is comparatively of modern

date, derived from the French, and fignifying the place where

they met and conferred together. It was firfl: applied to ge-

neral affemblies of the (late under Louis VII. in France, about

the middle of the twelfth century (a). But it is certain that,

long before the introdu£lion of the Norman language into En-

gland, all matters of importance were debated and fettled in

the great councils of the realm. A practice which feems to

have been univerfal among the northern nations, par'icularly

the Germans (b); and carried by them into all the countries of

Europe, which they overran at the diffolution of the Roman
empire. Relics of which conftitution, under various modifi-

cations and changes, are dill to be met with in the diets of Po-

land, Germany, and Sweden, and the aiTembly of the eflates

in France (c): for v/hat is there now call d the parliament is

only the fupreme court of juftice, compofed of judges and ad'

vocates; which neither is in praftice, nor is fuppofed to be in

theory, a general council of the realm.

With us in England this general council hath been held im-

memorially, under the fevcil names of mickel-fymthy or great

council, michel-gemote or great meeting, and more frequently

(a) Mod. Un. Hift. xxlii. 307. The confaltant, de vtajeribus cmnes, Tac.
fill mention of it in our ftatuie law is de tnor. Germ. c. i\.

i,n the preamble 10 the ftitute of Weftm. (^) Thefe weie afTembled fot the

I. 3 Edw. I. A. D. ii-jz. laft time, ^. D. 1551. See VVhits-

(b) De miaoribus rebus principis locke of Pari. c. jz.

K St txiitUna^
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wittena-gemote or the meeting of wife men. It was alfo fiikd

in Latin, commune concilium rcgni, magnum concilium fegis^

curia magna, cofiventus magnatum vel proceruf)J, ajjifa generalisy

and (omeUmes communitas regni Jngliae (d). We have inflan-

ces of its meeting to order the affairs of the kingdom, to

make new laws, and to amend the old, or, as Fleta (e) ex-

preflfes it, ^'novis injuriis emerjis nova con/Iituere remedia^^

fo early as the reign of Ina king of the wefl; Saxons, OfFa

king of the Mercians, and Ethelbcrt king of Kent, in the fe-

veral realms of the heptarchy. And, after their union, the

mirrour (f) informs us, that king Alfred ordained for a perpe-

tual ufage, that thefc councils fliould meet twice in the year,

or oftener, if need be, to treat of the government of God's

people, how they fhould keep themfelves from fin, fhould

live in quiet, and fhould receive right. Our fucceeding Saxon

and Danifii monarchs held frequent. councils of this fort, as ap-

pears from their refpeclive codes of laws ; the titles whereof

ufually fpeak them to be enafted, either by the king with the

advice of his wittena-gemote, or wife men, as, ** haecfunt
** injlitiitay quae Edgarus rex cotiftlio fapientum fuorurn injiitu-

" it ;" or to be enafted by thofe fages with the advice of the

king, as, " baecfunt judicia, quaefapientes confilio regis Ethel-

*^ Jiani injiituerunt ;" or laflly, to be enafted by them both

together, as, ** haecfunt injlitiitionesy quas rex Edmundus et

** epifcopifui cumfapientibusfuis injiituerunt

P

There is alfo no doubt but thefe great councils were held

regularly under the firft princes of the Norman line. Glanvil,

who wrote in the reign of Henry the fecond, fpeaking of the

particular amount of an amercement in thefheriff's court, fays,

it had never yet been afcertained by the general afllfe, or aflem-

bly, but was left to the cuftom of particular counties (g). Here

the general affife is fpoken of as a meeting well known, and its

(d) Glanvil. /. 13. f. 3a. /. 9. c, 10. (g) Sluanta effe deheat per vullant

•-rPfef. 9 Rep.—a Inft. 51^. cjfifam generalem determinatum eft

(e) /. 2. f. 2. Jed pro ccnfuetudine fingulorum ccmita-

(i) c, I. §..3. . tuum debctur, I. 5. c. Jo.

flatutes
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ftatutes or decifions are nut in a manifeft contradiftln£lion to

cuftoms, or the common law. And in Edward the third's

time an aft of parliament, made in the reign of William the

conqueror, was pleaded in the cafe of the abbey ot St. Ed-

mund's-bury, and judicially allowed by the court (h).

Hence it indifputably appears, that parliaments, or ge-

jierai councils, are coeval with the kingdom itfelf. How
thofe parliaments were conflituted and compofed, is another

quellion, which has been matter of great difpute among our

learned antiquarians ; and, particularly, whether the commons

were fummoned at all ; or, if fummoned, at what period

they began to form a diftind affembly. But it is not my in-

tention here to enter into controverfies of this fort. I hold it

Sufficient that it is generally agreed, that in the main the con-

flitution of parliament, as it now {lands, was marked out fo

long ago as the feventeenth year of king John, A.D. 1215,

in the great charter granted by that prince ; wherein he pro-

niifes to furhmon all arch-bifliops, bifliops, abbots, earls, and

greater barons, perfonally ; and all other tenants in chief un-

der the crown, by the (heriff and bailiffs ; to meet at a certain

place, with forty days notice, to aflfefs aids and fcutages

when necelTary. And this conftitution has fubfifted in faO: at

lead: from the year 1266, 49 Hen. III. there being ftill ex-

tant writs of that date, to fummon knights, citizens, and bur-

geffes to parliament. I proceed therefore to inquire wherein

ccnfifts this conftitution of parliament, as it now ftands, and

has ftood for the fpace of at leaft five hundred years. And in

the profecution of this inquiry, I fhall confider, firft, the

manner and time of its aflembling : fecondly, its conftituent

parts : thirdly, the laws and cuftoms relating to parliament,

confidered as one aggregate body : fourthly and fifthly, the

laws and cuftoms relating to each houfe, feparately and diftinft-

ly taken : fixthly, the method of proceeding, and of mak-

ing ftatutes, in both houfes: and laftly, the manner of the

parliament's adjournment, prorogation, and diffolution.

(h) Year Book, 21 Edw. III. 60,

K 3 I. As
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I. As to the manner and time of aflembllng. The parliament

is regularly to be fummoned by the king's writ or letter, iffued

out of chancery by advice of the privy council, at leaft forty

days before it begins to fit. It is a branch of the royal prero-

gative, that no parliament can be convened by its own autho-

rity, or by the authority of any, except the king alone. And
this prerogative Is founded upon very good reafon. For, fup-

pofing it had a right to meet fpontaneoufly, without being

called together, it is impoflible to conceive that all the mem-
bers, and each of the houfes, would agree unanimoufly upon

the proper time and place of meeting : and if half of the mem-
bers met, and half abfented themfelves, who fhall determine

which is really the legiflative body, the part aflembled, or

that which flays away ? It is therefore neceflary that the par-

liament Ihould be called together at a determinate time and

place : and highly becoming its dignity and independence,

that it fliould be called together by none but one of its ov/n

conftituent parts: and, of the three conftituent parts, this

office can only appertain to the king ; as he is a fmgle perfon,

vvhofe will may be uniform and fleady ; the firfl: perfon in the

nation, being fuperior to both houfes in dignity ; and the only

branch of the legiflature that has a feparate exiftence, and is

capable of performing any a<El at a time when no parliament

is in being (i). Nor is it an exception to this rule that, by

fome modern ftatutes, on the demife of a king or queen, if

there be then no parliament in being, the laft parliament re-

vives, and is again to fit for fix months, unlefs diflblved by

the fucceflbr : for this revived parliament muft have been ori-

ginally fummoned by the crown,

(i) By motives fomewhat fimilar to For which their hiftorians have aflign-

thefe the republic of Venice was a£lua- ed thefe, as the principal, realbni. i.

ted, when towards the end of the fe- The propriety of having the executive

venth century it abolifhed the tribunes power a part of the legiflative, or fe-

of the people, who v;ere annually cho- nate ; to which the former annual ma-
fen by the feveral dirtrifts of the Ve- giftrates were admitted. z. The ne-

netian territory, and conftituted a doge ceflity of having a fingle perfon to con-

in their I'iead; in whom the executive voke the great council when feparated,

power of the (late at prefent refides. (Mod. Un. Hift xxvii. 15 )

It
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It is true, that by a ftatute, 16 Car. I. c. i. it was cnaded,

that if the king neglected to call a parliament for three years,

the peers might aflemble and iflue out writs for the choofin^

one ; and, in cafe of neglefit of the peers, the conflituents

might meet and ele<El one themfelves. But this, if ever put

in praflice, would have been liable to all the inconveniences I

have jud now ftated ; and the a6l itfelf was efteemed fo high-

ly detrimental and injurious to the royal prerogative, that it

was repealed by ftatute 16 Car. II. c. i. From thence there-

fore no precedent can be drawn.

It is alfo true, that the convention-parliament, which re-

ftored king Charles the fecond, met above a month before his

return ; the lords by their own authority, and the commons
in purfuance of writs ifllied in the name of the keepers of the

liberty of England by authority of parliament : and that the

faid parliament fat till the twenty-ninth of December, full fe-

ven months after the reftoration ; and enafted many laws, fe-

veral of which are ftill in force. But this was for the necefil-

ty of the thing, which fuperfedes all law; for if they had not

fo met, it was morally impoflible that the kingdom fhould

have been fettled in peace. And the firft thing done after the

king's return, was topafs an a6t declaring this to be a good par-

liament, notwithftanding the defeft of the king's writs (j). So
that, as the royal prerogative was chiefly wounded by their

fo meeting, and as the king himfelf, who alone had a right to

objetl, confented to wave the objection, this cannot be drawn

into an example in prejudice of the rights of the crown. Be-

fidcs we {hould alfo remember, that it was at that time a

great doubt among the lawyers (k), whether even this healing

act made it a good parliament ; and held by very many in the

negative: though it feems to have been too nice a fcruple.

And yet, out of abundant caution, it was thought necefTary

to confirm its afts in the next parliament, by ftatute 13 Gar.

II. c. 7, & c. 14.

(j) Stit. la Car. II. c. i. (k) i Sid. i.

K 4 It
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It is likewife true, that at the time of the revolution, A.D,

1688, the lords and confimons by their own authority, and up-

on the fummons of the prince of Orange, (aftervards king

William) met in a convention, and therein difpofed of the

crown and kingdom. But it rnufl be remembered, that this

affembling was upon a like principle of necefllty as at the re-

ftoration ; that is, upon a full convi6tion that king Janies the

fecond had abdlcited the government, and that the throne

was thereby vacant : which fuppofition of the individual mem-
bers was confirmed by their concurrent refolution, when they

afitually came together. And in fuch a cafe as the palpable

vaC'ihcy of a throne, it follows ex neccjfitate ret, that the

form of the royal writs muft be laid afide, otherwife no par-

liament can ever meet again. For, let us put another pofiible

cafe, and fuppofe, for the fake of argument, that the whole

royal line (hould at any time fail, and become extihft, which

would indifputably vacate the throne : in this fituation it feems

reafonable to prefume, that the body of the nation, confifling

of lords and commons, would have a right to meet and fettle

the government ; otherwife there mufl: be no government at

all. And upon this and no other principle did the convention

in 1688 afiemble. The vacancy of the throne was precedent

to their meeting without any royal fummons, not a confe-

quence of it. They did not afiemble without writ, and then

make the throne vacant ; but the throne being previoufly va-

cant by the king's abdication, they afiembled without writ, as

they mufl do if they aflembled at all. Had the throne been

full, their meeting would not have been regular ; but, as it

was really empty, fuch meeting became abfolutely neceflary.

And accordingly it is declared by ftatute i W. &• M. ft. i . c. i

.

that this convention was really the two houfes of parliament,

notwithftanding the want of writs or other defers of form.

So that, notwithflanding thefe two capital exceptions, which

were juftifiable only on a principle of neceflity, (and each of

which, by the vvay, induced a revolution in the government)

the rule laid down is in general certain, that the king, only,

can convoke a parliament.

And
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And this by the antient (latutes of the realm (I), he is bountl

to do every vear, or oftener, if need be. Not that he is, or

ever was, obliged by thefe ftatutes to call a nerv parliament

every year ; but only to permit a parliament to fit annually for

tlie redrefs of grievances, and difpatch of bufinefs, if need be^

Thefe lad Vv'ords are fo loofe and vague, that fuch ol our mo-

narchs as were inclined to govern without parliaments, ne-

glefted the convoking them, fometimes for a very confiderable

period, under pretence that there was no need of them. But,

to remedy this, by the ftatute 16 Car. II. c. i. it is enabled,

that the fitting and holding of parliaments fliall not be inter-

mitted above three years at the mod. And by the llatute i

W. & M. ft. 2. c. 2. it is declared to be one of the rights of

the people, that for redrefs of all grievances, and for the

amending, ftrengthening, and preferving the laws, parlia-

ments ought to be \\^^frequently. And this indennite/rt-^tfrn-

cy is again reduced to a certainty by ftatute 6 W. &r M. c. 2-'

which enafts, as the ftatute of Charles the feccnd had done

before, that a new parliament fliall be called within three

years (m) after the determination of the former.

TI. The conftituent parts of a parliament are the next oh-

jefts of our inquiry. And thefe are, the king's majefty, fit-

ting there in his royal political capacity, and the three eftates

of the realm ; the lords fpiritual, the lords temporal, (who fit,

together v/ith the king, in one houfe) and the commons, who
fit by themfelves in another. And the king and thefe three

eftates, together, form the great corporation or body politic of

the kingdom (n^^, of vt^hich the king is faid to be caput, prhici-

plummetfinis. For upon their coming together the king meets'

them, either in perfon or by reprefentation ; without which

there can be no beginning of a parliament (o); and he alfo has

alone the power of diflblving them.

(1) 4 Edw. in. c. 14. 35 Edw. III. blies.' Mod. Un, Kift. xxxlii. f<.

c. 10. (a) 4 Inft. I, ^. Stat, i Eliz. t. .3.
(m) This is the fame period, that is Hale of Paii. 1.

allowed in Sweden for intermitting their ' (o) 4 Inlt. ^.

general diets, 'or parliamentary aii";m-

It
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It Is highly neceflary for preferving the balance of the con-

flltution, that the executive power fliould be a branch, though

not the whole, of the legiflature. The total union of them,

we have feen, would be produ<Elive of tyranny ; the total dif-

jun£lion of them for the prefent, would in the end produce

the fame eff"e6ts, by caufing the union, againfl: which it feems

to provide. The legiflature would foon become tyrannical,

by making continual encroachments, and gradually affuming

to itfelf the rights of the executive power. Thus the long

parliament of Charles the firft, while it a£ted in a conftitu-

tional manner, with the royal concurrence, redrefled many

heavy grievances and eftablifhed many falutary laws. But

V'hen the two houfes affumed the power of legiflation, in

exclufion of the royal authority, they foon after affumed like-

wife the reins of adminiftraiion ; and, in confequcnce of thefe

united powers, overturned both church and (late, and efla-

bliflied a worfe opprefilon than any they pretended to remedy.

To hinder therefore any fuch encroachments, the king is him-

felf a part of the parliament : and, as this is the reafon of his

being fo, very properly therefore the fliare of legiflation,

which the conftitution has placed in the crown, confifts in the

power of rejedingy rather than refolving ; this being fufficient

to anfwer the end propofed. For we may apply to the royal

negative, in this inftance, what Cicero obferves of the nega-

tive of the Roman tribunes, that the crown has not any pow-

er of doing wrong, but merely of preventing wrong frora

being done (p). The crown cannot begin of itfelf any altera-

tions in the prefent eftabliflied law; but it may approve or

difapprove of the alterations fuggefted and confented to by the

two houfes. The legiflative therefore cannot abridge the exe-

cutive power of any rights which it now has by law, without

its own confent ; fince the law muft perpetually fland as it

now does, unlefs all the powers will agree to alter it. And

herein indeed confifts the true excellence of the Englifli go-

vernment, that all the parts of it form a mutual check upon

(p) SuUa—tribunisplehis fua hge injuria^ facienJae fetejlatem adanity auxilii

ferendi reliquit. de LL. 3. 9.

each
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each other. In the legiflature, the people are a check upon

the nobility, and the nobility a check upon the people ; by

the mutual privilege of rejefting what the other has refolved

:

while the king is a check upon both, which pi eferves the exe-

cutive power from encroachments. And this very executive

power is again checked and kept within due bounds by the

two houfes, through the privilege they have of inquiring into,

impeaching, and punifhing the condufit {not indeed of the

king (q), which would deftroy his conftitutional independence;

but, which is more beneficial to the public) of his evil and per-

nicious counfellors. Thus every branch of our civil polity fup-

ports and is fupported, regulates and is regulated, by the reft;

for the two houfes naturally drawing in two directions of op-

pofite intereft, and the prerogative in another ftill different

from them both, they mutually keep each other from exceed-

ing their proper limits ; while the whole is prevented from

reparation, and artificially connefled together by the mixed

nature of the crown, which is a part of the legiflative, and

the fole executive magiurate. Like three diftincl powers in

mechanics, they jointly impel the machine of government in

a direction different from what either, a<Eling by itfelf, would

have done ; but at the fame time in a dire(5lion partaking of

each, and formed out of all ; a direClion which conflitutes the

true line of the liberty and happinefs of the community.

Let us now confider thefe conftituent parts of the fovereign

power, or parliament, each in a feparate view. The king's

majefly will be the fubjeCt of the next, and many fubfequent

chapters, to which we mufl at prefent refer.

The next in order are the fpiritual lords. Thefe confifl of

two arch-bifhops, and tv/enty-four bifhops; and, at the diffo-

lution of monafleries byHenry VIII. confifted likewife of twenty-

fix mitred abbots, and two priors (r): a very confiderable bod)-,

and in thofe times equal in number to the temporal nobility (f).

(q) Stat, iz Car. II. c. 30. (s) Co. Littc 97.
(.-) Seld. tit. hon. a, 5. z'j._

All
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All thefe hold, cr are fuppofed to hold, certain antient baro-

nies under the king: for William the conqueror thought pro-

per to change the fpiritual tenure, of frankalmoign or free

alms, under which the bifliops held their lands during the

Saxon government, into the feodal or Norman tenure by ba-

rony ; which fubjefted their eflates to all civil charges and

airelfments, from which they were before exempt (s) : and, in

right of fucceffion to thofe bar-onies, which were unalienable

from their refpective dignities, the bifhops and abbots obtain-

ed their feats in the houfe of lords (t). But though thefe lords

fpiritual are in the eye of the law a diuind eftate from the

lords temporal, and are fo diilinguifhed in moft of our acts of

parliament, yet in practice they are ufually blended together

under the one name of /^;? lords ; they intermix in their votes';

and the majority of fuch intermixture binds both eftates. And,

from this want of a feparate affembly and feparate negative of

the prelates, fome writers have argued (u) very cogently, that

the lords fpiritual and temporal are now in realty only one ef-

tate (w): which is unqueftionably true in every effeftual fenfe,

though the antient diftinftion between them ftill nominally

continues. For if a bill ihould pafs their houfe, there is no

doubt of its validity, though every lord fpiritual fhould vote

againft it ; of which Selden (x), and fir Edward Coke (y),

give m.any inftances : as, on the other hand, I prefume it

would be equally good, if the lords temporal prefent were in-

ferior to the bifhops in number, and every one of thofe tem-

poral lords gave his vote to rejeft the bill ; though this fir

Edward Coke feems to doubt of (z).

(s) Gilb Hift. Excl-i. 55. Spelm. W. whole.

1.291. (y) 2 Inft. 585, 6,7. See Kei!w.

(t) Glanv. 7. i.Co. Litt. 97. Seld. 184-, where it is holden by the judge?,

tit. hon. a. 5. 19. 7 Hen. Vlil. that the king msy hold

(u) Whitelocke on Parliara. c. yi. a parliament without any fpiritual lords.

Warburt. Alliance, b. i. c. 3. This was alfo exemplified in faft in the

(v.) Dyer. 60. two firft parliaments of Charles II.

(x) Baronage, p. i. c. 5. The adl of wherein no bifhops were fummoned,
uniformity, i E!iz. c. a. was pafled with till aUer the repeal of the flat. 16 Car.

the difTent of all the bifhops; (Cibf. co- I. c. 27. by flat. 13 Car. II. ft. i. c. 2.

dex. a68.)andtliererote thcftile of /ero'j (z) 4 Inft. 15.

Jpiritual is omitted throughout the

The
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The lords temporal confifl: of all the peers of the realm

(the bifhops not being in ftriftnefs held to be fuch, but merely

lords of parliament) (a) by whatever title of nobility diflin-r

guifhed ; dukes, marquifles, earls, vifcounts, or barons ; of

which dignities we fhall fpeak more hereafter. Some of thefe

fit by defcent, as do all antient peers ; fome by creation, as do

all new-made ones ; others, fince the union with Scotland, by

cle£lion, which is the cafe of the fixteen peers, who reprefent

the body of Scots nobility. Their number is indefinite, and

may be encreafed at will by tlie power of the crown : and once,

in the reign of queen Anne, there was an inflance of creating

no lefs than twelve together; in contemplation of which, in

the reign of king George the firft, a bill pafTed the houfe of

lords, and was countenanced by the then miniftry, for limiting

the number of the peerage. This was thought by fome to

promife a great acquifition to the conftitution, by reftraining

the prerogative from, gaining the afcendant in that augufl: af-

fembly, by pouring in at pleafure an unlimited number of new

created lords. But the bill was ill-relifhed and mifcarried in

the houfe of commons, whofe leading members were then de-

firous to keep the avenues to the other houfe as open and eafy

aspoiTible.

The diftinftion of rank and honours Is neceflary in every

well governed ftate : in order to reward fuch as are eminent

for their fervices to the public, in a manner the mofl: defirable

to individuals, and yet without burthen to the community

;

exciting thereby an ambitious yet laudable order, and gene-

rous emulation in others. And emulation, or virtuous am-
bition, is a fpring of aftion which, however dangerous or

invidious in a mere republic or under a defpotic fway, will

certainly be attended with good effe6ts under a free monar-

chy ; where, without deftroying its exiftence, its excefles

may be continually reftrained by that fuperior power, from
which all honour is derived. Such a fpirit, when nation-

ally diffufed, gives life and vigour to the community ; it

fets all the wheels of government in motion, which under a

(a) Staunford. P. C. 153. '

V.'ife
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wife regulator, may be direded to any beneficial parpofe ; and

thereby every individual may be made fubfervient to the public

good, vt'hile he principally means to promote his own particular

views, A body of nobility is alfo more peculiarly neceffary in

our mixed and compounded conftitution, in order to fupport

the rights of both the crown and the people, by forming a

barrier to withftand the encroachments of both. It creates dnd

preferves that gradual fcale of dignity, which proceeds from

the peafant to the prince ; rifing like a pyramid from a broad

foundation, and diminiihing to a point as it rifes. It is this

afcending and contrafting proportion that adds {lability to any

government ; for when the departure is fudden from one ex-

treme to another, we may pronounce that (late to be preca-

jious. The nobility therefore are the pillars, which are reared

from among the people, more immediately to fupport the

throne • and if that falls, they muft alfo be buried under its

ruins. Accordingly, when in the lafl: century the commons

had determined to extirpate monarchy, they alfo voted the

houfe of lords to be ufelefs and dangerous. And fince titles of

nobility are thus expedient in the ilate, it is alfo expedient that

their owners fhould form an independent and feparate branch

©f the leciilature. If they were confounded with the mafs of

the peoole, and like them had only a vote in ele<51:ing reprefen-

tatives their privileges would foon be borne down and ovvr-

•whelmed by the popular torrent, which would eflPeftually k- -H

all diftinSions. It is therefore highly neceffary that the boJy

©f nobles fhould have a diftind aflembly, diftindl deliberations,

and diftind powers from the commons.

The commons confifl of all fiich men of any property in the

kingdom, as have not feats in the houfe of lords ; every one of

which has a voice in parliament, either perfonally, or by his re-

prefentatives. In a free ftale, every man, who is fuppofed a free

agent, ought to be, in fome meafure, his own governor ; and

therefore a branch at leail of the legiflative power iliould refide

iv. the whole body of the people. And this power, when the

u-nV-oiit£ of the llaie arc fmuli <ind its ciiizens eafily known,

Ihould
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fhould be exercifed by the people in their aggregate or collec-

tive capacity, as was wifely ordained in the petty republics of

Greece, and the firft rudiments of the Roman (late. But this

will be highly inconvenient, when the public territory is ex-

tended to any confiderable degree, and the number of citizens

is encreafed. Thus when, after the fecial war, all the burg-

hers of Italy were admitted free citizens of Rome, and each

had a vote in the public aflemblies, it became impoflible to

diftinguifh the fpurious from the real voter, and from that

time all eleftions and popular deliberations grew tumultuous

and diforderly ; which paved the way for Marius and Sylla,

Pompey and Caefar, to trample on the liberties of their coun-

try, and at laft to diflblve the common-wealth. In fo large a

flate as ours it is therefore very v.'ifely contrived, that the peo-

ple (hould do that by their reprefentatives, which it is imprac-

ticable to perform in perfon : reprefentatives, chofen by a num-

ber of minute and feparate diftrifts, wherein all the voters are*

or eafily may be, diilinguifhed. The counties are therefore

reprefented by knights, defied by the proprietors of lands; the

cities and boroughs are reprefented by citizens and burgefles,

chofen by the mercantile part or fuppofed trading interefl of the

nation ; much in the fame manner as the burghers in the diet

of Sweden are chofen by the corporate towns, Stockholm fend-

ing four, as London does with us, other cities two, and fome

only one (b). The number of Englifh reprefentatives is 513,
and of Scots 45 ; in all 558. And every member, though chofen

by one particular diftrift, when elected and returned ferves for

the whole realm. For the end of his coming thither is not

particular, but general ; not barely to advantage his conftituents,

but the common wealth ; to advife his Majefty (as appears from

the writ of fummons) (c) " de commiini conjtlio fuper negotiis

" quibufdam arduis et urgentibus, rege?n Jiatujn et defenftonem

" regni Angliae et eccleftae Anglicanae concernentibusP And
therefore he is not bound, like a deputy in the united provinces,

to confult with, or take the advice, of his conftituents upon any
particular point, unlefs he himfelf thinks it proper or pr^ident

fo to do.

(b) Mod, Un. Hill, xxxiii. t8. (c) 4 Inft, ^4.

These;
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These are the conftituent parts of parliament, the king,

the lords fpiritual and temporal, and the commons. Parts, of

•v^-'hich each is foneceflary, that the confent of all three is re-

quired to make any new law that fhall bind the fubjefl:. What-

ever isenafted for law by one, or two only, of the three is no

ftatute ; and to it no regard is due, unlefs in matters relating

to their own privileges. For though, in the times of madnefs

and anarchy, the commons once paffed a vote (d), " that

•* whatever is enabled or declared for law by the commons in

*' parliament affembled hath the force of law ; and all the

•' people of this nation are concluded thereby, although the

** confent and concurrence of the king or houfe of peers be
** not had thereto ;" yet, when the conflitution was reftored

in all its forms, it was particularly enafted by ftatute 12, Car.

n. c. I. that if any perfon fhall malicioufly or advifedly affirm,

that both or either of the houfes- of parliament have any legi-

fiative authority without the king, fuch perfon fhall incur all

the penalties of a praemunire.

Ilf. We are next to examine the laws and cuftoms relating

to parliament, thus united together and confidered as one ag-

gregate body.

The power and jurifdlQion of parliament, fays ftr Edward

Coke (e), is fo tranfcendent and abfolute, that it cannot be

confined, either for caufes or perfons, within any bounds.

And of this high court he adds, it may be truly faid ^^ ft anti-

" quitatemfpefies^ eft 'uetiiflijpma ; Jt dignitaiemy eji honoratif-

" fima ; ft juridiilioiieniy ejl capacifima?'* It hath fove-

reign and uncontrolable authority in making, confirming,

enlarging, reftraining, abrogating, repealing, reviving, and

expounding of laws, concerning matters of all poflible de-

nominations, ecclefiaftical, or temporal, civil, military, ma-

ritime, or criminal : this being the place where that abfolute

defpotic power, which muft in all governments refide fome-

where, is entruded by the conftilution of thefe kingdoms.

(<i)4 Jan. 1643. (c) 4 Inft. 5(y.

All
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All mlfchi«fs and grievances, operations and remedies, that

tranfcend the ordinary courfe of the laws, are within the reach

of this extraordinary tribunal. It can regulate or new model

the fuccejTion to the crown ; as was done in the reign of Henry

Vlll. and William III. It can alter the eftablifhed religion of

the lind ; as was done in a variety of inftances, in the reigns of

king Henry Vill, and his three children. It can change and

create afrefli even the eonflitution of the kingdom and of par-

liaments themfelves ; as was done by the a6; of union, and the

feveral flatutes for triennial and feptennial elections. It can,

in fhort, do every thing that is not naturally impoffible ; and

therefore fome have not fcrupled to call its power, by a figure

rather too bold, the omnipotence of parliament. True it is,

that what the parliament doth, no authority upon earth can

undo. So that it is a matter mall effential to the liberties of

this kingdom, that fuch members be delegated to this impor-

tant truft, as are moft eminent for their probity, their forti-

tude, and their knowledge ; for it was a known apothegm of

the great lord treafurer Burleigh, " that England could never

" be ruined but by a parliament :" and, as fir Mathew Hale

. cbferves (f ), this being the higheil: and greateft court, over

•which none other can have jurifdittion in the kingdom, if by

any rheans a mifgovernment {hould any way fall upon it, the

fubjects of this kingdom are left without all manner of remedy.

To the fame purpofe the prefident Montefquieu, though I trufl:

too haRily, prefages (g) ; that as Rome, Sparta, and Car-

thage have loft their liberty and periled, fo the conftitution of

England will in time lofe itb liberty, will periili : it will perifh,

v/henever the legiflative power fiiall become more corrupt than

the executive.

It muft be owned that Mr. Locke(e), and other theoret'calwrl-

:< ters, have held, that " there remains {till inherent in the people
" ** a fupreme pow-er to remove or alter the legiflative, when they

" find the legiflative a6: contrary to the trull repofed in thera :

(i) Of parliaments. 49. (h] Or. Gov. p. 2,.§ 249. 227.

(g) Sp. L. 11,5.

Vol, I. L "for
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*' for when fuch triift is abuled, it is thereby forfeited, and de-
*' volves to thofe who gave it." But however jiiil this condu-

fion may be in theory, we cannot adopt it, or argue from it,

under any difptnfation of government at prefent aftually exift-

ing. For this devolution oi power, to tlie people at large, in-

cludes in it a diffolution oi the whole form of government efta-

blifhed by that people, reduces all ihe members to their origi-

nal ftate of equality, and by annihilating the fovereign power

repeals all pofitive laws whatfoever before enafted. No human
laws will therefore fuppofe a caufe, which at once muft deflroy

all law, and compel men to build afrefh upon a new foundation;

nor will they make provifion for fo defperate an event, as muft

render all legal provifions ineffe£tual. So long therefore as the

Englifh conftitution lads, we may venture to affirm, that the

power of parliament is abfoiute and without control.

In order to prevent the mifchiefs that might arife, by pla-

cing this extenfive authority in hands that are either incapable,

or elfe improper, to manage it, it is provided that no one Ihall

fit or vote in either hou<e of parliament, unlcfs he be twenty-

one years of age. This is exprelsly declared by ftatute 7 & 8

W. III. c. 25. with regard to the houfe of commons ; though

a minor w^as incapacitated before from fitting in either houfe,

by the law and cuftom of parliament (i). To prevent crude

innovations in religion and government, it is enafted by ftatute

30 Car. II. f!-. 2. and i Geo. I. c. 13. that no member {hall

vote or fit in either houfe, till he hath in the prefence of the

houfe taken the oaths of allegiance, fupremacy, and abjuration,

and fubfcribed and repeated the declaration againft: tranfubflan-

tiation, and invocation of faints, and the facrifice of the mafs.

To prevent dangers that may arife to the kingdom from foreign

attachments, connexions, or dependencies, it is enabled by the

12 & 13 W. III. c. 2. that no alien, born out of the domi-

nions of the crown of Great Britain, even though he be natu-

ralized, fhall be capable of being a member of either houfe of

|>ajliament.

(i) 4 Inn. 47,

Farther :
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Farthkr : as every court of juftice hath laws and cuftoms

for iis dire6lion, foine the civil and canon, fomc the common
law, others their own peculiar laws and cuftoms, fo the high

court of parliament hatli alfo its own peculiar law, called the

lex c't coiijuetudo parliatmntl ; a law which fir Edward Coke

(k) obferves, is " uh omnibus quaerenda, a multis ignorata, a

" panels copi'.tuy It will not therefore be expe£led that we
fhould enter into the examination of this law, with any degree

of minutenefs ; fince, as the fame learned author aflures us (1),

it is much better to be learned out of the rolls of parliament,

and other records, and by precedents and continual experience,

than can be exprefled by any one man. It will be fufhcient to

obferve, that the whole of the law and cuflom of parliament

has its original from this one maxim ;
" that whatever matter

** arifes concerning either houfe of parliament, ought to be ex-
** amined, difcuflfed, and adjudged in that houfe to v/hich it re-

*' latcs, and not elfewhere " Hence, for inftance, the lords

will not fuffer the commons to interfere in fettlirg the ele<5lion

of a peer in Scotland ; the ( ommons will not allow the lords to

judge of the election of a burgefs ; nor will either houfe permit

the courts of law to examine the merits of either cafe. But

the maxims upon which they proceed, together with their me^

thod of proceeding, reft entiiely in the brcaft of the parlia-

ment itfelf; and are not defined and afcertained by- any parti-

cular ftated laws.

The prhileges of parliament are likewife very large and

indefinite ; which has occafioned an obfervation, that the

principal privdege of parliament confifted in this, that its

privileges were not certainly known lo any but the par-

liament Itfelf. And therefore when in 31 Hen. VI. the

houfe of lords propounded a queftion to the judges touch-

ing the privilege of parliament, the chief juftice, in the

name of his brethren, declared, " that they ought not to

" m.ake anfwer to that queftion ; for it hath not been ued
" afore-tifne that the juftices ftiould in any wile determine the

(k) I Ilia. i;. (1) 4 Inft. 50.

L 2 " privileges
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" privileges of the high court of parliament ; for it is fo high
" and mighty in its nature, that it may make law; and that

" which is law, it may make no law ; and the determination
*' and knowledge of that privilege belongs to the lords of par-

" liament, and not to the juftices (m)." Privilege of parlia-

ment was pr'ncipaily eftablifhed, in order to proteft its mem-
bers not only from being molefled by their fellow-fubjefts, but

alfo more efpecially from being oppreffed by the power of the

crown. If therefore all the privileges of parliament were once

to be let down and afcertained, and no privilege to be allowed

but what was fo defined and determined, it were eafy for the

execu'ive power to devife fome new cafe, not within the line of

privilege, and under pretence thereof to harafs any retraftory

member and violate the freedom of parliament. The dignity

and independence of the two houfes are therefore in great mea-

fure preferved by keeping their privileges indefinite. Some how-

ever of the more notorious privileges of the members of either

houi'e are, privilege of fpeech, of perfon, of their domeflics,

and of their lands and goods. As to the firfi:, privilege of

fpeech, it is declared by the ftatute i W. &• M. ft. 2. c. 2. as

one of the liberties of the people, " that the freedom of

*' fpeech, and debates, and proceedings in parliament, ought

" not to be impeached or queftioned in any court or place out

*' of parliament." And this freedom of fpeech is particularly

demanded of the king in perfon, by the fpeaker of the houfe

of commons, at the opening of every new parliament. So

likewife are the other privileges, of perfons, fervants, lands and

goods ; which are immunities as antient as Edward the confef-

for, in whofe laws (n) we find this precept, " adfytiodos venien-

*' tibus
, fivefitmmoniti fintyfroe perfe quid agendum habuerint,Jit

^^ fumma pax :'''' and fo too, in the old Gothic conftitu'ions, *"' ex-

*' tenditur haec pax et fecuritas ad quatuordecim dies, convocdto

" regni fenatu (o),"This includes not only privilege from illegal

violence, but alfo from legal arrefts, and iei fares by procefs from

the courts of law. To aflault by violence a member of either

(m) Se!d. baronage, part. i.e. 4. (b) Stiernh, de jure Goth. 1. 3. c. 3.

{n)Cap.y .

houle.
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hou!e, or his menial fervants, is a high contempt of
-f
arliament,

and there punilhed with the utmoft icverity. It has likewife

peculiar penalties annexed to it in the coiir s of law, hy the

Hatutes 5 Hen. IV, c. 6. and 11 Hen. VI. c. 11. Neither can

any member of either hcufc be arreted and taken into cullodv,

nor ferved with any procefs of the courts of law ; nor can his

menial fervants be arrefted ; nor can any entry be made on his

lands; nor can his goods be diflraincd or feifed ; without a

breach of the privilege of parliament.

These privileges however, which derogate from the com-

mon law, being only indulged to prevent the member's being

diverted from the public bufinefs, endure no Icnaer than the

feP.lon of parliament, fave only as to the freedom of his perfon :

which in a peer is for ever facred and inviolable ; and in a ccmr

moner for forty days after every prorogation, and forty days

before the next appointed meeting (p) ; which is now in efr

feci as long as the parliament fubfifis, it feldom being pro-

rogued for more than four-fcore days at a time. As to all other

privileges which obftruft the ordinary coufe of juftice, they

ceafe by the ilatute? 12 W. III. c. 3. and 1 1 Geo. II. c. 24.

immediately after the diflblution or prorogation of the parlia-

ment, or adjournment of the houfes for above a fortnight ;

and during thefe receffes a peer, or member of the houfe oti

commons, may be fued like an ordinary fubjef^, and in confe-

quence of fuch fuits may be difpolIcfTed of his lands and goods.

In thefe cafes the king has alfo his preroga'-iye : he may Ave for

his debts, though not arreft the perfon of a member, during

the fitting of parhament ; and by ftatute 2 & 3 Ann. c. 18. a

member may be fued during the fitting of parliament for any

mifdemefnor.or breach of truft in a public office. Likewife, fw
the benefit of commerce, it is provided by ftatute 4 Geo. 111.

c. 33, that any trader, having privilege of parliament, may be

ferved with legal procefs for any juft debt, (to the amount of

100/.) and unlefs he makes fitisfaftion within two months, ir

fhall be deemed an a6t of bankruptcy ; and that comm.ifllons of

(r) a Lev. 7z.

L 3 bankrupt
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bankrupt may be iflued againft fuch privileged traders, in like

manner as againft any other.

The only way by which courts ofjuftice could antienily take

cognizance of privilege of parliament was by writ of privilege,

in the nature o^ %fiiperfedeas, to deliver the party out of cuf-

tody when arrefted in a civil fuit (q). For when a letter was

written by the fpeaker to the judges, to ftay proceedings againft

a privileged perfon, they rejeded it as contrary to their oath

of office (r). But fince the ftatute 12 W. III. c. 3. which en-

a(51s, that no privileged perfon iball be fubjeft to arreft or im-

prisonment it hath been held that fuch arreft is irregular ab

initio^ and that the party may be difcharged upon motion (s).

It is to be o'ufcrved, that there is no precedent of any fuch writ

of privilege, but only in civil fuits ; and that the ftatute of I

Jac.I. c. 13. and that of king William (which remedy fome in-

conveniences arifmg from privilege of parliament) fpeak only

of civil aftions. And therefore the claim of privilege hath

been ufually guarded with an exception as to the cafe of indift-

able crimes (t) ; or, as it hath been frequently expreflcd, of

treafon, felony, and breach (or furety) of the peace (u).

Whereby it feems to have been underftood that no privilege

was allowable to the members, their families, or fcrvants in

any crime whatfoever ; for all crimes are treated b) the law as

being contra pacem domini regis. And inftances have not

been wanting, wherein privdeged perfons have been con-

Vifted of mifdemefnors, and commif.ed, or profecuted

to outlawry, even in the middle of a feffion (w) ; which

pro-eeding has afterwards receive;! thefanftion and approbati-

on of parliament (x). To which may be added, that, a

few years ago, the cafe of writing and publiftiing fe-

ditious libels was refolved by both houfes (y) not to be in-

titled to privilege ; and thr:t the reafons, upon which that cafe

(q) Dyer. 59. 4 Pryn. H^ev. Pari. 1675.

7'.7- (v) Mick. j€ EJid. if. in Search.
(r) Latch. 48. Noy. 83. —Lord Raym 14*1.

(0 Sua. 989. (-) Cr.m. Journ. 16 May, 1716.
(t) Com. Journ. 17 Aug. 1K41, (y) Com. Journ. 24 Kov. Lords,
(u) 4 Inft. 15. Com. Journ. ao May. Journ. 29 Nov. 1763.

proceeded.
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proceeded (z), extended equally to every indiflable offence.

So that the chief, if not tlie only, privilege of parliament, in

filch cafes, feems ro be the right of receiving imoi' diate infor-

mation of the imprifonment or detention of any member, with

the reafon for which he is detained: a practice that is daily ufed

upon theflightefl: military accufa';ions preparatory to a trial by

a court martial (a) ; and which is recognized by the feveral

temporary ftatutes for fufpending the habeas corpus a6t (b),

whereby it is provided, that no member of either houfe fhall

be detained, till the matter of which he flands fu^peiE^ed, be

firfl: communicated to th-- houfe of which he is a member, and

the confent of the fald houfe obtained for his commitment or

detaining. But yet the ufage has uniformly been, ever fince

the revolution, that the communication has been fubfequent to

the arrefl:.

These are the general heads of the laws and cuilcms relat-

ing to parliament, conHdered as one aggregate body. We will

next proceed to

IV. The laws and cuftoms relating to the houfe of lords in

particular. Thefe, if we exclude their judicial capacity, which

will be moie properly treated of in the third and fourth books

cf thefe commentaries, will take up but little of our time.

One very antient privilege is that declared by the charter of

the foreft (c), confirmed in parliament 9 Hen. IH. viz. that

every lord fpiritual or temporal fummoned to parliament, and

paffing through the king's forefls, may, both in going and re-

turning, kill one or two of the king's deer without warrant ; in

view of the forefter, if he be prefent ; or on blowing a horn if

he be abfent, that he may not feem to take the king's venifon

by ftealth.

In the next place they have a right to be attended, andcor-

ftantly are, by the judges of the court of king's bench and com-

(z) Lords Proteft. ihd. (b) Paniculaily 17 Geo. II. c. 6,

(i) Com. Journ. ao Apr. 1761. (c) c. u.

L 4 mon-pleas.
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mon-pleas, and fuch of the barons of the exeheqyeF aa are of

the degree of the coif, or had been made ferjeanrs at law ; as

Jikewife by the mafters of the court of chancery ; for their ad-

vice in point of law, and for the greater dignity of their pro-

ceedings. The fecretaries of ftate, the attorney and foHcitor

general, and the reft of the king's learned counfel being fer-

jeants, were alfo ufed to attend the houfe of peers, and have

to this day their regular writs of fummons ilTued out at the be-

ginning of every parliament (d) : but, as many of them have

of late years been members of the houfe of commons, their at-'

tendance is fallen into difufe.

Another privilege Is, that every peer, by licence obtained

from the king, may make another lord of parliament his proxy,,

to vote for him in his abfence (e). A privilege which a mem-
ber of the other houfe can by no means have, as he is himfelf

but a proxy for a multitude of other people (f).

Each peer has alfo a right, by leave of the hciife, when

a vote pafTes contrary to his fenfiments, to enter his difient on

the journals of the houfe, with the reafons for fuch diflent
;

which is ufually ftiled his proteft.

All bills likewife, that may in their confequences anyway

affeft the rights of the peerage, are by the cuftom of parlia-

ment to have their firft rife and beginning in the houfe of peers,

and to fuffer no changes or amendments in the houfe of com-

mons.

There is alfo one ftatute peculiarly relative to the houfe of

lords ; 6 Ann. c. 23. which regulates the ele6tion of the fixteen

reprefentative peers of North Britain, in confequence of the

twenty fecond and twenty third articles of the union : and for

that purpofe prefcribes the oaths, y^r. to be taken by the electors;

direfts the mode of balloting; prohibits the peers electing from

(d) Stat. 31 Hen. VIH. c. lo. Smith's (e) Seld. baronage, p. i. c. i.

Komimonv/. b. i.e. 3. Moor, 551, 4 (0 4 ^"ft. ta.

Inll. 4. Hale of pari, 440.

beins:.
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being attentied in an unufual manner ; and exprefsly provides,

that no other matter fhall be treated of in that afiembly, fave

only the eledion, on pain of incurring a praemunire.

V. The peculiar laws and cufToms of the houfe of commons
relate principally to the raifing of taxes, and the elections of

naembers to ftrve in parliament.

First, with regard to taxes: it is the antient indifputable

privilege and right of the houfe of commons, that all grants of

fubndies or parliamentary aids do begin in their houfe, and are

Srft bellowed by them (g); although their grants are not ef-

fefitual to all intents and purpofes, until they have the afientof

the other two branches of the leginature. The general rea-

fon given for this exclufive privilege of the houfe of commons,

is, that the fuppUes are raifed upon the body of the people, and

therefore it is proper that they alone fhould have the right of

taxing themfelves. This reafon would be unanfwerable, if

the commons taxed none but themfelves : but it is notorious,

that a very large (hare of property is in the poffefiion of the

houfe of lords ; that this property is equally taxable, and tax-

ed, as the property of the commons ; and therefore the com-

mons not being ihe fole perfons taxed, this cannot be the rea-

fon of their having xh^fole right of raifing and modelling the

fupply. The true reafon, arillng from the fpirit of our confli-

tution, Terms to be thi?. The lords being a permanent here-

ditary body, created at pleafure by the king, are fupnofed

more liable to be influenced by the crown, and when once in-

fluenced to continue fo, than the commons, who are a tempo-

rary eleclive body, freely nominated by the people. It would

therefore be extremely dangerous, to give them any power of

framing ne\v; taxes for the fubjc^t : it is fufHcient, that ihey have

a power of reje6:ing, if they think the commons too lavifh or

improvident in their grants. Bi!t fo reafonsbiy jealous are t^e

con'.mons of this valuable privilege, that herein they will rnt

fun'cr the other houfe to exert any power but that of rejeclin"-

;

tppx
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they will not pennit the leaft alteration or amendment to be

made by the lords to the mode of taxing the people by a mo-
ney bill ; under which appellation are included all bills, by
which money is direfted to be raifed upon the fubjed, lor any

piupofe or in any fliape whatfoever ; either for the exigencies

of government, and collefled from the kingdom in general,

as the land tax; or for private benefit, and coUefted in any

particular diflfi8, as by turnpikes, parifh rates, and the like.
'

Yet {"n Matthew Hale (h) mentions one cafe, founded on the

practice ot parliament in the reign of Henry VI. (i), wherein

he thinks the lords may alter a money bill ; and this is, if the

commons grant a tax, as that of tonnage and poundage, for

Jour year > ; and the lords alter it to a I'^fs time, as for tvjo

years ; here, he fays, the bill need not be fent back to the

commons for their concurrence, but may receive the royal af-

fent without farther ceremony ; for the alteration of the

lords Is confillent u'i;h the grant of the commons. But fuch

an experiment will hardly be repeated by the lords, under the

prelent improved idea of the privilege of the houfe of com-

mons: and, in any cafe where a money bill is remanded to the

commons, all amendments in the mode of taxation are fure to

be rejected.
,

Next, with regard to the elections of knights, citizens,

and burgc fles ; we may obferve, that herein confifts the ex-

ercife of the democratical part of our conftirution : for in a de-

mocracy there can be no exercife ot fovcreignty but by

fufFrage, which is the declaration of the people's will. Iq

all democracies therefore it is of the utmofl: importance to re-

gulate by whom, and in what manner, the fuffrages are to

be given. And the Aiheinans were fo juftly jealous of this pre-

rogative, that a (tranger, who interfered in the affemblies of

the people, was punilhed by their laws with death : becaufe

fuch a man was edeemed guilty of high treafon, by ufurp-

ing thofc rights of fovereignty, to which he had no title. In

England, where the people do not rebate in a colleflive

body but by reprefeniaiion, the exercife of this fovereignty

(h) On parliaments. 65, 66. ne'ige Finch, Com. Journ. 'aa. Apr,-

(i) Yearbook, 33 Hen. VI. 17. But 1671.

fee the anl'wer to this cafe by fir He-
confifts
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confirts in the choice of representatives. The laws have there-

fore very ftri£lly guarded againft ufurpation or abufe of this

power, by many falutary provifions ; which may be reduced

to thefe three points, 1, The quahficatiois of the electors.

2. The quaUfications of the eleded. 3. The proceedings at

elc£tions.

I. As to the qualifications of the eleftors. The true rea-

fon of requiring any quaiihcatlon, with regard to property, in

voters, is to exclude fuch perfons as are in fo mean a fituation

that they are efteemed to have no will of their own. If thefe

perfons had votes, they would be tempted to difpofe of them
under fome undue influence or other. This would give a

great, an artful, or a wealthy man, a larger fhare in elefti-

ons than is confident with general liberty. If it were proba-

ble that every man would give his vote freely, and without in-

fluence of any kind, then, upon the true theory and genuine

principles of liberty, every member of the community, how-
ever poor, fhould have a vote in elefting thofe delegates to

whofe charge is committed the difpofal of his property, his

liberty, and his life. But, flnce that can hardly be expeiSlcd

in perfons of indigent fortunes, or fuch as are under the imme-
diate dominion of others, all popular rtatcs have been obliged

to eftablilh certain qualifications; whereby forne, who are

fufpe(5ted to have no will of their own, are excluded from

voting, in order to fet other individuals, whofe will may be

fuppofed independent, more thoroughly upon a level with each

other.

And this confritution of fufFrages is framed upon a wifcr

principle, with us, than either of the methods of voting,

by centuries or by tribes, among the Romans. In the

method by centuries, inftituted by Servius TuUius, it

was principally property, and not numbers, that turned the

fcale : in the method by tribes, gradually introduced by the

tribunes of the people, numbers only were regarded and

property entirely overlooked. Hence the laws paffed by
the former method had ufually too great a tendency to aggran-

diz-e the patricians or rich r.oblcs; and thofe by the latter had

too much of a levelling principle. Our conflitution fleers

between
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between the two extremes. Only fuch are entirely excluded,

as can have no will of their own: there is hardly a free agent

to be found, but what is entitled to a vote in fome place or

cther4n the kingdom. Nor is comparative wealth, or proper-

ty, entirely difregarded in ele6iions ; though the rlcheft man

has only one vote at one place, yet, if his property be at all

difFufed, he has probably a right to vote at more places than

cne, and therelore has many reprefentatives. This is the fpi-

rit of our conftitution : not' that I aflert it is in fa£l quite fo

perfeft as I have here endeavoured to defcribe it ; for, if any

alterations might be vviflied or fuggefled in the prefent frame of

parliaments, it fliould be in favour of a more complete repre-

fentation of the people.

But to return to our qualifications; and firfl: thofe of elec-

tors for knights of the fiiire. i. By ftatute 8 Hen. VI. c. 7.

and 10 Hen. VI. c. 2. the knights of the ihircs fliall be chofen

of people dwcl'ing in the fame counties; whereof every man

fhall have freehold to the value of forty fhillings by the year

within the county ; which by fubfequent ftatutes is to be clear

of all charges and dedufiions, except parliamentary and pa-

rochial taxes. The knights of fliires are the reprefentatives

of the landhv)lders, or landed intereft, of the kingdom : their

elcQors muft therefore have eftates in lands or tenements, with-

in the county reprefented : thcfe eftales muft be freehold, that

is, for term of life at leaft ; becaufe beneficial leafes for long

terms of years were not in ufe at the making of thofe fta-

tutes, and copyholders were then little better than villeins,

abViutely dependent upon their lord : this freehold muft be

cf forty ihiJlings annual value ; becaufe that fum would then,

with proper induilry, furnilTi all the neceffaries of life, and

render the fieeholder, if he pleafed, an independent man.

Forbiftiop Fleetwood, in \\\scbroniconprec:ofum written about

fixty years fince, has fully proved forty ft-iillings in the reign

of Henry VI. to have been equal to twelve pounds per

annum in the reign of queen Anne ;, and, as the value of mo-

ney is very confiderably lowered fince the bifhop wrote, I think

we may fairly conclude, from this and other circumftances,

that
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that what was equivalent to twelve pounds in his days is equiva-

lent to twenty at preient. 1 he other lefs important qualifica-

tions of the eletilors for counties in hngjand and Wales may be

collected from the ftatutes cited underncatfar (k) ; which di-

rect, 2. That no perfon under twenty-one years of age fliall

be capable of voting for any member. This extends to all

forts of members, as well for boroughs as counties ; as does

alfo the next, viz. 3. That no perfon conviOed of perjury, or

fubornation of perjury, fliall be capable of voting in any

election. 4. That no perfon Ihall vote in right of any free-

hold, granted to him fraudulently to qualify him to vote.

Fraudulent gi ants are fuch as contain an agreement to recon-

vey, or to defeat the eftate granted ; which agreements are

made void, and the eflate is ablolutely vcfted in the perfon to

whom it is fo granted. And, to guard the better againft fuch

frauds, it is farther provided, 5. That every voter fhall have

been in the actual poflefTion, or receipt of the profits, of his

freehold to his own ufe for twelve calendar months before ;

except it came to him by defcent, marriage, marriage fcttle-

ment, will, or promotion to a benefice or office. 6. That no

perfon fhall vote in refpe6l of any annuity or rent-charge, un-

lefs regiftered with the clerk of the peace twelve calendar

months before. 7. That in mortgaged or truft-eflates, the

perfon in pofleffion, under the above-mentioned reftridions,

fhall have the vote. 8. That only one perfon fliall be admit-

ted to vote for any one houfe or tenement, to prevent the

fplltting of freeholds. 9. That no eftate fliall qualify a voter,

unlefs the eftate has been affeffed to fome land tax aid, at

leafl: twelve months before the election. 10. That no tenant

by copy of court roll fliall be perm.itted to vote as a freeholder.

Thus much for the ele6tors in counties.

As for the ele6tors of citizens and burgeflfes, thefe are fuppo-

fed to be the mercantile part or trading intereft of this kingdom.

But as trade is of a fiu6tuating nature, and feldom long fixed in a

place, it was formerly left to the crown to fiimmon, pro re nata,

(k}7 & 8 W. III. c. 25. 10 Aan. c. 2,3, 2 Geo, II, c. 2,1, i8Geo. II. c.

i8, 31 Geo. II. c. 14. 3 Geo. III.c. 3,4.

the
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the mod flourishing towns to fend reprefentatives to parlia-

ment. So that as towns increafecl in trade, and grew popu-

lous, they were admitted to fhare in the legiflature. But the

misfortune is, that the deferted boroughs continued to be fum-

moned, as well as tho!e to whom their trade and inhabitants

were transferred ; except a few which petitioned to be eafed

oi the expence, then ufuai, of maintaining their menrjbers

:

four {hillings a day being allowed for a knight of the lliire,

and two Ihillings for a citizen or burgcfs; which was the rate

of wages eftablifhed in the reign of Edward III. (m). Hence

the members for boroughs now bear above a quadruple pro-

portion to thofe for counties, and the number of parliament

men is increafed fince Forteicue's time, in the reign of Henry

the fixth, from 300 to upwards of 500, exclufive of thofe for

Scotland. The univerfities were in general not empowered to

fend burgeffes to parliament ; though once, in 2S Edw. I.

when a parliament was fummoned lo confider of the king's

right to Scotland, there were iffued writs, which required the

univerilty of Oxford to fend up four or five, and that of Cam-

bridge two or three, of their moll difcreet and learned lawyers

for that purpofe (n). But it was king James the firft, who

indulged them with the permanent privilege to fend conilanily

two of their own body ; to ferve for thofe ftudents who,

though ufeful members of the community, were neither con-

cerned in the landed nor the trading intereil ; and to protect

in the legiflature the rights of the republic of letters. The

right of elefition in boroughs is various, depending entirely on

the feveral charters, cuftoms, and conftitutions of the re.

fpeCtive places, which has occafioned infinite difputes ; though

now by ilatute 2 Geo. II. c. 24. the right of voting for the

future Ihail be allov/cd according to the h't\ determination of

the houfe of commons concerning it. And by ilatute 3 Geo.

Itl. c. 1 '^. no freeman of any city or borough (other than fuch

as claim by birth, marriage, or fervitude) lliall be entitled to

vote therein, unlefs he hath been admitted to his freedom

twelve calendar months before.

(m) 4 Inft. i6. (n) Prynne pari, viiis. I. 345.

2. Our
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2. Our fecond point is the qualification of perfons to be

eleftcd members of the houfe of commons. This depends jup-

. on the law and cuftom of parliaments (o), and the ftatutes re-

fcrrcj to underneath (p). And from thefe it appears, i.

That they mult not be aliens born, or minors. 2. That they

mud not be any of the twelve judges, becaufe they fit in the

lords houfe ; nor any of the clergy, for they fit in the convoca-

tion; nor perfons attainted of treafon or ttloiiy, for ihcy are

unfit to fit any where (q). 3. That fherifFs of counties, and

mayors and bailiffs of boroughs, are not eligible in their re-

fpe£tive jurifdi6lions, as being returning ofhcers (r); but

that flieriffs of one county are eligible to be knights of ano-

ther (s). 4. That, in frri^Elnefs, all members ought to be in-

habitants of the places for which they are cholen : but this is

entirely difregarded. 5. That no perfons concerned in the

management of any duties or taxes created fince 1692, ex-

cept the commiflioners of the treafury, nor any of the ofH-

cers following, {viz. commilTioners of prizes, tranfports, fick

and wounded, wine licences, navy, and viftualling ; fccreta-

ries or receivers of prizes ; comptrollers of- the army accounts •

agents for regiments; governors of plantations and their de-

puties ; ofBcers of Minorca or Gibraltar ; officers of the ex-

cife and cuftoms ; clerks or deputies in the feveral offices of
the treafury, exchequer, navy, viftualling, admiralty, pav
of the army or navy, fecretaries of flate, fait, fiamps, appeals

wine licences, hackney coaches, hawkers, and pedlars) nor any
perfons that hold any new office under the crown created fmce

1705, are capable of being eleded members. 6. That no
perfon having a penfion under the crown during pleafure or for

any term of years, is capable of being elefted. 7. That if any
member accepts an office under the crown, except an officer in

the army or navy accepting a new commiffion, his feat is void;

(o) 4 Inrt. 47. Geo. II. c. 20.

(p) I Hen. V. c. i. 43 Hen VI. c. (q) 4liift. sj.
15. I W.&M.ft. 1. c. 2. 5&6 W.&M. (r) Hi!e of pa;]. 114.
c. 7. 1 1 Si (z W. III. c. a. 12 Sf 13 V/. (s) 4 I .ft. 48. Whuelocke of pari.
HI. c. 10. 6 Ann. c. 7. 9 Ann. c. 5. i ch, y^, 100, 101.
Geo. I, c, 55. 15 Geo. U. c. aa. 33

but
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but fuch member is capable of being re-eleded, 8. That ali

knights of the {hire Ihall be actual knights, or fuch notable

ckjuires and gentlemen, as have eftates fufficient to be knights,

and by no means of the degree of yeomen. This is reduced

to a ftill greater certainty, by ordaining, 9, That every knight

of a Hiire fhall hive a clear eftate of freehold or copyhold to

the value of fix hundred pounds^?;* annum, and every citizen

and burgefs to the Value of three hundred pounds ; except the

cldeft fons of peers, and of perfons qualified to be knights of

ftiires, and except the members for the two univerfities r which

fomewhat balances the afcetidant which the boroughs have

gained over the counties, b}' obliging the triiding interefl: to

make choice of landed men : and of this qualification the

.member mnfl: make oath, and give in the particulars in wri-

ting, at the time of his taking his feat. But, fubjed to fhefe

reftri8:ions and difqualifications, every fubje6l of the realm is

eligible of common right. It was therefore an unconftitu-

tional prohibition, which was inferted in the kiiig's writs,

for the parliament holden at Coventry, 6 Hen. IV. that no ap-

prentice or other man of the law fhould be elected a knight of

the fliire therein (tj: in return for which, our law books and

hiftorians (u) have branded this parliament with the name of

parJiamentum indo^um, or the lack-learning parliament ; and

fir Edward Coke obferves with fome fpleen (w), that there

Was never a good law made thereat.

2. The third point regardirlg eleiSions, is the method of

proceeding therein. This is alfo regulated by the law of par-

rmmeht, atid the fcveral Aatutes referred to underneath (x)

;

all which I Hiall encie?.vour to blend together, and extract out

of them a fummary account of the method of proceeding to

tict^ions. .

(t) Pryr. on 4 !nft. n. ^ M. c ao. 7 W. III. c. 4. 7 & 8 W.
(u)^.Valfingh. A.D. mo;. HI C- 7- and c. 15. 10 & 11 \V. III.

(w) 4 Ir.ll. 48. c. 7. li & 13 W. lil. c. 10. 6 Ann.

1 (x) 7 Hen. IV. c. 15 8 Hen. VI. c. t. 23. 9 Ann c. 5.
' 10 Ann. c. 19. c.

7,. 13 Hen. VI. c. 15. i Vv'.Se M. ft. i. 33-4 <-ito. II. c. 24. 8. Geo. II. c. 30.

e. i. a W. & M. it, 1. c. 7. 5 & 6 V/. ^S Geo. II. c. 18. 19 Ceo. 11. c. 28.

As
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As fooh as the parliament is fummoned, the lord chancellor

(or if a vacancy happens during parliament, the fpeaker, by

order of the houfe) fends his warrant to the clerk of the crown

in chancery ; who thereupon iflues out writs to the fherifFs of

every county, for the eleCtion of all the members to ferve for

that county, and every city and borough therein. Within

three days after the receipt cf this writ, the Iheriff is to fend

his precept, under his feal, to the proper returning officers of

tlie titles and bor'oughsj commanding them to eleft their

members; and the faid returning officers are to proceed to

eledion within eight days from the receipt of the precept,

giving four days notice of the fame ; and to return the perfbns

"chofcn, together with the precept, to ihe H^erifT.

But elections of knights of the Ihi'rc mull: be proceeded to

by the flieriffs themfelves in perfon, at the next countv court

that fhall happen after the delivery of the writ. The count',*

court is a court held every month or ofteiier by the flienff, in-

tended 16 try ^attle caufes not exceeding the vaUie of forty (hil-

lings, in what part of the county he pleafcs id appoint fur that

purpofc: but for the elc<5\ion of knights of the fhire, it mud
be held at the moil ufual place. If t!ie county court falls up-

on the day of deHvering the writ, or within fix davs after, the

llierifF may adjotirn the court and elecl.on to fome o'her con-

venient time, not longer than fixtecn days, nor (hcrter than

ten ; but he cannot alter the place, v.^ul.out the coDient of all

the candidates ; and in all fuch cafes ten days public notice m di

be given at the time and place of the cle^lion.

And, as it is eficntial to the very being of parraiie ni" tliat

flections (hcuid be abfolutely free, therefore all undue influences

upon the eleclors are illegal, and llrongly prohibited. For

Mr Locke (y) ranks it among rhore branches of trul^ in the exe^

cutive magiflrate, v;hich according to his notions amount to a

(;••; On G(i<.' p t, '", in,

Vol, I. ;\i dilTolution



lyS TheRicnrs BookI,
iiiffolutlon of the government, " if he employs the force, trea-

*' fure, and offices ot the fociety to corrupt tl.e reprefenutives,

*' or openly too pr^^-engage the eledor?, and prefcnbe whaiman-
" ner of perfons fnall be chofen* For thus to regulate candi-
*' dates and eleQors, and new model the ways of ele6tion,

" what is it, fays he, but to cut up the government by the

" roots, and poifon the very fountain of public fecurity ?" As
foon therefore as the time and place of eleSion, either in

counties or boroughs, are fixed, all foloiers quartered in the

place are to remove, at leaft one day before the election, ta

the diftance of two miles or more ; and not return till one day

after the poll is ended. Riots likewife have'been frequently

determined to make an eleclion void.. By vote alfo of the

houfe of commons^ to whom alone belongs the power of deter-

mining contefted elections,, no lord of parliament, or lord

lieutenant of a county, hath any right to interfere in the elec-

tion of commoners ; and, by ftatute,: the lord warden of the

cinque ports fhall not recommend any members there. If any

officer of the excife, cufloms, ftamps, or certain other branch-

es of the revenue, prefumes to intermeddle in eleftions, by

perfuading any voter or diffuading him,^ he forfeits loo/. and

is difabled to hold any office..

Thus are the ele8:ors of one branch of the legiflature fe-

cured from any undue influence from either of the other two,

and from all external violence and compulfion. But the great-

eft danger is that in which themfelves co-operate, by the in-

famous praftice of bribery and corruption. To prevent

which it is ena<£i:ed, that no candidate fhall, after the date

(ufually called the ie/ie) of writs, or after the vacancy, give

anv money or entertainment to his elefVors, or promife

to give anv, either to particular perfons, or to the place in ge-

neral, in order to his being elected ; on pain of being in-

capable to ferve for that place in parliament. And if any mo-

nev, ffi'^'^, office, employment, or reward be given or promifed

to be g!'. ;*n to any voter, at any time, in order to influence

him to 9;lve or withhold his vote, as well he that takes as

he that offers fuch bribe forfeits 500/. and is for ever difabled

from



Ch. 2. ©/"Persons. 179

from voting and holding any office in any corporation ; unlefs,

before convi6tion, he will discover fome other offender of the

fame kind, and then he is indemnified for his own offence (z).

Thcfirfi: inftancc that occurs, of eleflion bribery, was fo ear-

ly as 13 Eliz. when one Thomas Longe (being a fimple man
and of fmall capacity to ferve in parliament) acknowledged hat

he had given the returning officer, and others of the borough

for which he was chofen, four pounds to be returned member,

and was f6r that premium elected. But for this offence tiie

borough was amerced, the member was removed, and the of-

ficer fined and imprifoned (a). But, as this practice hath fince

taken much deeper and more utiiverfal root, it hath occafioned

the making of thefe whoiefome ftatutes ; to complete the effi-

cacy of which, there is nothing wanting but refolution and in-

tegrity to put them in flrict execution.

Undue influence being thus (I wifh the depravity of man-

kind v/ould permit me to fay, effeftually) guarded againfl^ the

election is to be proceeded to on the day appointed ; the fheritr

or other returning officer firll taking an oath againft bribery,

and for due execution of his office. The candidates likewife,

if required, muft fwear to their qualification ; and the ele6tors

in counties to theirs ; and the electors both in counties and bo-

roughs are alfo compellable to take the oath of abjuration and

that againft bribery and corruption. And it might not be amifs,

if the members elected were bound to take the latter oath, as

well as the former ; which in all probability would be much
more effe«£tual, than adminiflring it only to the ele6tors.

The election being clofed, the returning officer in boroughs

returns his precept to the (heriff,. with the perfon elefted by tie

majority; and the fheriff re turns the whole, together with the

(x) In like manner the Julian law de vifted another offender, he was reftored

ambitu inflifted fines and infamy upon to his credit again. //'. 48. 141.

all who were guilty of corruptions at (n) 4 (nil. 23. Hile of pari lu,
ekftian.s", but, if the perfon guilty con- Cona. Journ. lo & 11 May 1571.

M 2 writ
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writ for the county and the knights elefted thereupbn, to the

clerk of the crown in chancery ; before the day of meeting, if

it be a new parliament, or within fourteen days after the elec-

tion, if it be an occafional vacancy ; and this under penalty of

500/. If the fheriff does not return fuch knights only as are

duly elefted, he forfeits,, by the old ftatutes of Henry VI. 100/.

and the returning officer in boroughs for a like falfe return 40/.

and they are befides liable to an a6tion, in which double dama-

ges fhall be recovered, by the latter ftatutes of king William :

and any perfon bribing the returning officer Ihall alfo forfeit

300/. But the members ret-urned by him are the fitting mem-
bers, until the houfe of commons, upon petition, fhall ad-

judge the return to be falfe and illegal. And this abftra£t of the

proceedings at elections of knights, citizens, and burgeffes,,

concludes our inquiries into the laws and cuftoms mors peculi-

arly relative to the houfe of commons.

VI. Ipkogeed now, fixthly, to the method of making

laws ; which is much the fame in both houfes : and I- (hall

touch it very briefly, beginning in the houfe of commons.

But firft I mufl: premife, that for difpatch of buGnefs each

houfe of parliament has its fpeaker. The fpeaker of the houfe

of lordsj whofe office it is to prefide there, and manage the

formality of bufinefs, is the lord chancellor, or keeper of the

king's great feal, or any other appointed by the king's com-

mifllon : an<l, if none be fo appointed, the houfe of lords (it

is faid) may eleO;. The fpeaker of the houfe of commons is

chcfen by the houfe ; but mufl: be approved by the king.

And herein the ufage of the two houfes difi^ers, that the fpeak-

er of the houfe of commons cannot give his opinion or argue

any quefl:ion in the houfe ; but ihe fpeaker of the houfe of lords,

if a lord of parliament, may. In each houfe the ad: of the

majority binds the whole ; and this majority is declared by

votes openly and publicly given : not as at Venice, and ma-

ny other fenatorial afiemblies, privately or by ballot. This

latter method may be ferviceable, to prevent intrigues and un-

confl;itutional combinations: hut is impoflible to be praftifed

with
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with us; at leaft in the houfe of commons, where every mem-
ber's coi)du£t is fubje6t to the future cenfure of his conftituents,

and therefore fliould be openly fubmitted to their infpeftion.

To bring a bill intp the boufe, if the relief fought by it is of

a private nature, it is firft necelfary to prefer a petition; which

muft be prefented by a member, and ufually fets forth the grie-

vance defired to be remedied. This petition (when four-Jed,

on fa£ts that may be in their nature difputed) is referred to a

committee of members, who examine the matter alleged,

and accor^dingly report it /io the houfe ; and thee (or 'Ortherwife,

U,pon the mere petition) leave is giv.en to bring in the bill. In

public matters the bill is brought in upon motiori made to the

ihoufe, without any petition at alj. Formerly, ,a)l bills were

drawn in the form of petitions, which were entered upon the

parliament rolls, with the king's anfwer thereinto fubjoined
;

not in any fettled forrn qf words, but as .the circumftances of

tte cafe requijjed (b) ;, and at tjie eiid ©^ each parliament the

judges drew them into the form, of a ftatute, which was enter-

c^d on theJiatute-rolls. In the reign of Henry V. to prevent,

miftakes and abufes, the flatutes were drawn up by the judges

before the end of the parliament ; and in the reign of Henjy

VI. bills in the form of aSs, according to the modern cuftom;

w,ere firft. introduced.

The perfons direfted to bring in the billj prefent it in a,

competent time to the houfe, drawn out on paper, with a mul-

titude of blanks, or void fpaces, where any thing occurs that is

.dubious, or neceflary to be fettiledby the parliament itfelf; (fucb,

efpecially, as the precif^ date of times, the nature and quantity

of penalties, or of any furris of money to be raifed) being indeed

X)nly thefceleton.of the bill. In the houfe of lords, if the bill,

'begins there, it is (when of aprivate nature) referred to two of

the judges, to examine and report the ftate of the fa6ls alleged,

(fa) See, among numberlefs other inftances, the arti:uli deri, 5 Edw. II,

M 5. to^
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to fee that all neceHary parties confent, and to fettle all points

of technical propriety. This is read a firfl time, and at a

convenient di fiance a fecond time ; and after each reading the

fpeaker opens to the houfe the fubftance of the bill, and puts

the queftion, whether it (hall proceed any farther. The intro-

duQ:ion to the bill may be originally pppofed, as the bill itfelf

may at either of the readings; and, if the oppofition fucceeds,

the bill muft be dropped for that feflions ; as it muft alfo, if

oppofcd with fuccefs in any of the fubfequent flages.

After the fecond reading it is committed, that is, refer-

red to a committee ; which is either felected by the houfe in

matters of fmall importance, or elfe, upon a bill oF confe-

quence, the houfe refolves itfelf into a committee of the whole

houre. A committee of the whole houfe is compofed of every

member ; and to form it, the fpeaker quits the chair, (another

member being appointed chairman) and may fit and debate as

Xi private member. In thefe committees the bill is debated

c4aufe by claufe, amendments made, the blanks filled up, and

ibmetimcs tlie bill entirely new modelled. After it has gone

through the committee, the chairman reports it to the houfe

wlih fuch amendments as the committee have made ; and then

the houfe reconfider the whole bill again, and the queftion is

repeatedly put upon every claufe and amendment. When the

houfe have agreed or difagreed to the amendments of the com-

mittee, and fometimes added new amendments of their own,

the bill is then ordered to be engrofied, or written in a ftrong

grofs hand, on one or more long rolls of parchment fewed to-

gether. When this is finifhed, it is read a third time, and

•amendments are fometimes then made to it ; and, if a new

claufe be added, it is done by tacking a feparate piece of parch^

ment on the bill, which is called a ryder. The fpeaker then

again opens the contents; and, holding it up in his hands, puts

the qucfiion, whether the bill fhall pafs. If this is agreed to,

the title to it is then fettled ; v/hich ufed to be a general one for

all the ^ds palled in the f?liion,tillin the fifth year ofHenryVITT.

diftina



Ch. 2. c/" Pers ous. 183
didind titles were introduced for eacii chapter (c). After this,

one of the members is direfted to carry it to the lords, and de-

iire their concurrence; who, attended by feveral more, carries

it to the bar of the houfe of peers, and there delivers it to their

fpeaker, who comes down from his woolfack to receive it.

It there paffes through the fame forms as in the other houfe,

(except engrofling, which is already done) and, if rejected, no
more notice is taken, but it ^^{^esfubftlentiOy to prevent unbe-

coming altercations. But if it is agreed to, the lords fend a
mefTage by two maflers in chancery (or fometimes two of the

judges) that they have agreed to the fame : and the bill re-

mains with the lords, if they have, made no amendment to it.

But if any amendments are made, -fuch amendments are fent

down with the bill to receive the concurrence of the commons.

If the commons difagree to the amendments, a conference ufu-

ally follows between members deputed from each houfe ; v/ho

for the moll part fettle and adjuft ihe eifFerence : but, if both

Iwufes remain inflexible, the bill is dropped. If the commons

agree to the 7Tri?ndments, the bill is fent back to the lords by

one of the members, with a meflage to acquaint them there-

with. The fame forms are obferved, viutatis mittandh, when
the bill begins in the houfe of lords. But, when an a6l of

grace or pardon is paffed, it is firft figned by his majefty, and

then read once only in each of the houfes, v/ithout any new
engrofling or am^ndruent (d). And when both houfes have

<lone with any bill, it always is depofited in the houfe of peers,

to wait the royal aflent; except in the cafe of a money-bill,

which after receiving the concurrence of the lords is lent back

to the houfe of commons (e).

The royal aflent may be given two ways: 1. In perfon
;

when the king comes to the houfe of peers, in his crown and

royal robes, and fending for the commons to tlie bar, the titles

of all the bills that have palled both houfes are read ; and the

(t) Lord Bacon on ufes, 8" ^z6. journ. 17 June 1747.
(d) D'Ewe's JQuro. Xo. 73. Com. (e) Com. journ, 24 Jul. if5o.

M 4 king'ij
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king's anfwer is declared by the clerk of the parliament in Nor-

man-French : a badge, it mull: be owned, (now the only one
^

remaining) cf conqueft ; and which one could Wilh to fee fall

into total oblivion ; unlefs it be reserved as a folemn memento

to remind us that our liberties are mortal, having once been

dcftroyed by a foreign force. If the king confents to a public

bill, the clerk ufually declares, " b roy le -veut, the king wills

" it fo to be •," if to a private bill, " foitfait come il eji deftre.^

** be it as it is defired.'* If the king refufes his afient, it is in

the gentle language of " lercy j' wcifera, the king will advifq

*'' upon it," When a money-bill is p.afled, it is carried up and

prefented to the king by the fp^aker of the houfe of com-

mons (f); and the royal aflfent is thus exprefled, " le roy re-

'' tnercie fes loyal fubjei^Sf accepte lour benevolence^ et aujp le

*''
z'eutf the king thanks his loyal fubjedts, accepts theii; bene-

" volence, and wills it fo to be." In cafe of an aQ: of grace,

which originally proceeds from the crown and has the royal af-

fcnt in the fir(^ ftage of it, the clerk of the parliament thus

pronounces the gratitude of thefubje£t; les prelats, feig-

*' neitrSf et commons, en ce prefent parliament, ajfemblees, au

** 7iom de touts vous autres JubjeiiSy remercient tres humblement
*' votre maje/le, et prient a Dieu "VOus donner enfante bone vie

" et lovgue
J

the prelates, Iprds, and comrnons, in this prefent

*' parliament affembled, in the name of all your other fubjeds,

" rn, ft humbly thank your rnajefty, and pray to God to grant

" you in health and wealth long to live (g)." 2. 5y the ftatute

33 Hen. VIII. c. 21. the king may give his affent by letters pa-

tent under his great feal, figned with his hand, and notified,

in his abfpnce, to. both houfes aflembled together in the high

houfe. And, w1 en the bill hf,s received the rojal affent in ei-

ther of thefe ways, it is then, and not before, a ftatute or aft

of parlianienr.

This ftatute ora8; is placed among the records of the king-

dom
J
there needing no formal promulgation to give it the force

(f) R'^t. Pari. 5 H(n. IF. in Pryn. 413ft. 30, 31. (g) D'Ewc'c journ. 35.

of
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of law, as was neceflary by the civil law with regard to the

emperors edids : becaufe every man in England is, in judg-

ment of law, party to the making of an a6: of parliament, be-

ing prefent thereat by his reprefentatives. However, a copy

thereof is ufually printed at the king's prefs, for the informati-

on of the whole land. And formerly, before the invention of

printing, it was ufed to be publiflied by the fheriff of every

county ; the king's writ being fent to him at the end of every

fgfllon, commanding him " ut Jiatiita illa^ et omnes articulos Ik

** eifdem contentos^ infingulis locis ubi expedire viderit, publice

*' proclam(irif etJJrmiter teneri et obfervarifaciatP And the

ufage was to proclaim them at his country court, and there to

keep them, that whoever would might read or take copies

thereof ; which cuftom continued till the reign pf Henry the

feventh (h).

An zQi of parliament, thus made, is the exercife of the

hjgheft authority th?it this kingdom ncknowleges upon earth.

It hath power to bind every fubje£l in the land, and the domi-
nions thereunto belonging ; nay, even the king himfelf, if par-

ticularly named therein. And it cannot be altered, amended
difpenfed with, fufpended, or repealed, but in the fame forms

and by the fame authority of parliament : for it is a maxim in

law, that it requires the fame flrergth to difTolve, as to create

an obligation. It is true it was formerly held, that the king

might in many cafes difpenfe with penal ilatutes (i) : hut now
by ftatute i W. & M, ft. 2. c. i. it is declared, that the fuf-

pending or difpenfing with laws by regal authority, without
cpnfent of parliament, is illegal.

VIL There remains only, in the feventh and laft place, to

add a word or two concerning the manner in which parliaments

may be adjourned, prorogued, or diffolved.

(h) 3 Ua. 41 4 Inft. x6. (i) Finch. L. 81, 234.

An-
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An adjournment Is no more than a continuance of thefeffion

frcfn one day to another, as the word itfelf fignifies ; and this

is done by the authority of each houfe feparately every dav ;

and fometimes for a fortnight or a month together, as at Chrift-

mas or Eailer, or upon other particular occafion*. But the

adjournment of one houfe is no adjournment to the other (k).

It hath alfo been u^'ual, when his majefty hath fignified his

pleafure that both or either of the houfes fhould adjourn them-

felves to a certain day, to obey the king's pleafure fo fignified,

and to adjourn accordingly (1). Otherwife, befjdes the indeco-

rarn of a refufal, a prorogation would afluredly follow ; which

v/ould be very inconvenient to both public and private bufmefs.

For prorogation puts an end to the feflion ; and then fuch bills,

as are only begun and not perfected, muft be refumed de nov9

(if at ali) in a ftibfequent feflion : whereas, after an adjourn-

rrient, all things continue in the fame ftate as at the time of

the adjournment made, and may be proceeded on without any

frefh commencements.

A pRORO<5ATiON is the continuance of the parllanient

from one feflion to another, as an adjournment is a continuation

of the feflion from day to day. This is done by the royal autho-

rity, exprefled either by the lord chancellor in his majefty's pre-

fence, or bycommiflion from the crown, or frequently by pro-

clamation. Both houfesare neceffarily prorogued at the fame

titne ; it not being a prorogation of the houfe of lords, or com-

mons, but of the parliament, The feflion is never underflood

to be at an end, until a prorogation : though, unlefs fome a6t be

paffed or fome judgment given in parliament, it is in truth no

feflion at ali(m). And formerly the ufage was, for the king to give

the royal aflent to all fuch bills ashe approved, at the end ofevery

feflion, and then to prorogue the parliament: though fometimes

(k) 4 Infl. a8. 25 Jul. i66t . 4 Aug. 1685. 24Febr.

{]) dm. ]oi\rn.prJ/in! : e. g. 11 Jun. 1691. zi Jui.. lyii, 16 Apr. 1717.

1572. 4 Apr. 1604. 4 Jun. 14 Nov. 18 3 Feb. 17,1 10 Dec. 1745.
Dec. 1621. ii Jul. 16x5. 13 Sept. i6$0i (oi) 4 luft. aS. Hale of pari. 38.

only
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only for a day or two (ri) : after which all bufinefs then depend-

ing in the hoiifes was to be begun again. Which cuftom ob-

tained fo ftrongly, that it once became a queftion (o), whether

giving the royal affent to a fingle bill did not of courfe put an

end to the feflion. And, though it was then refolvcd in the

negative, yet the notion was fo deeply rooted, that the ftatute

I Car. I. c. 7. was pafTed to declare, that the king's affent to

that and fome other afts fhould not put an end to the feffion ;

and, even fo late as the reftoration of Charles II. we find a

provifo tacked to the firft bill then enaSed (p), that his ma-

jefty's affent thereto fliould not determine the fcffion of parlia-

ment. But it now feems to be allowed, that a prorogation

muft be exprefsly made, in order to determine the feffion.

And, if at the time of an a6lual rebellion, or imminent dan-

ger of invafion, the parliament fhall be feparated by adjourn-

ment or prorogation, the king is empowered (q) to call them
together by proclamation, with fourteen days notice of the

time appointed for their reaffembling.

A DISSOLUTION is the civil death of the parliament ; and

this may be effe£led three ways: i. By the king's will, ex-

preffed either in perfon or by reprefentation. For, as the king

has the fole right of convening the parliament, fo alfo it is a

branch of the royal prerogative, that he may (whenever he
pleafes) prorogue the parliament for a time, or put a final pe-

riod to its exiftence, If nothing h:^d a right to prorogue or

dtffolve a parliament but itfelf, it might happen to become
perpetual. And this would be extrem.ely dangerous, if at any

time it fhould attempt to encroach upon the executive power:

as was fatally experienced by the unfortunate king Charles

the firft; who, having unadviiCedly paffed an ad to con-

tinue the parliam.ent then in being till fuch time as it fhould

plcafe to diffolve itfelF, at bft fell a facrifice to that inor-

dinate power, which he himlelf had confeuted to give them.

It is therefore extremely neceffary that the crown fhould

be empowered to regulate the duration of thefe affemblies,

(n) Com. Jcurn. 21 Oa. 1553; (p) Stat. 12, Cir. II. c. i,

{0) Ibid. 21 Nov. 1554. (q) Stat. 30 Geo. il. c. 2,5.

uiider
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under the limitations which the Englifli conftitution has pre-

feribed : fo that, on the one hand, they may frequently and

regularly come together, for the difpatch of bufinefs and re-

drefs of grievances ; and may not, on the other, even with

the confent of the crown, be continued to an inconvenient or

iHiconflitutional length.

2. A PARLIAMENT may be diiTolved by the demife of the

drown. This diffolution formerly happened immediately upon

the death of the reigoing fovereign, for he being confidered in

law as the head of the parliament, (caput, principiurjjj etfinis)

that failing, the whole body was held to be exlinO:. But, the

calling a sew parliament immediately on the inauguration of

the fucceflbr being found inconvenient, and dangers being ap-

prehended from having no parliament in being in cafe of a dif-

pated fucc£f?lon, it was enaQ:ed by the ftatutes 7 & 8 W. III.

c. 15. and 6 Ann. c. 7. that the parliament in being fhall con-

tinue for fix months after the death of any king or queen, unlefs

iboner prorogued or diflblved by the fucceflbr : that, if the

parliament be, at the time of the king's death, feparated by

adjournment or prorogation, it fhaU notwithftanding aflemble

immediately : and that, if no parliament is then in being, the

members of the iaft parliament fhall aflemble, and be again a

parliament.

3. Lastly, a pariiatnent may be diflblved or expire by

length of time. For if either the legiflative body were perpe-

tual ; or might lafl: for the life of the prince who convened them

as formerly ; and were fo to be fupplied, by occafionally filling

I'ae vacancies with nev/ reprefentatives ; in thefe cafes, if it

were once corrupted, the evil would be paft all remedy : but

when different bodies fucceedeach other, if the people fee caufe

todifapprove of -the prefent, they may rectify its faults in the

r-ext. A legiflative aflfembly alfo, which is fure to be feparatcd

again, (whereby its members will themfelves become private

rqen, and fubjeSlto the full extent of the laws which they have

enafted for others) will think themfelves bound, in in'.';reft a$

well

L**'.
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well as dutj^, to make only fuch laws as are good. The utmoft

extent of lime that the fame parliament was allowed to fit, by

the ftatute 6 W. & M. c. 2. was three years ; after the expira-

tion df which, reckoning from the return of the firfl fummons,

the parliament was to have no longer continuance. But by the

flatute I Geo. I. ft. 2. c. 38. (in order, profefrediy, to prevent

the great and continued expences of frequent eledions, and the

violent heats and animofities confequent thereupon, and for the

peace andfecurity of the government then juft recovering from

the lale rebellion) this term was prolonged to y^-y^rt years ; and

what alone is an inftance of the vaft authority of parliament,

the very fame houfe, that was chofen for three years, enacted

its own continuance for feven. So that, as our conftitution

now ftands, the parliament mufl expire, or die a natural death,

at the end of every feventhyear j if not fooner diflblved by

the royal prerogative.

Chapter
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Chapter the third.

Of the king and his TITLE*

THE fupreme executive power of tliefe kingdom is veiled

by our laws in a fingle perfon, the king or queen : for it

matters not to which fex the crown defcends ; but the perfon

entitled to it, whether male or female, is immediately inverted

with all the enfigns, rights, and prerogatives of fovereign

power ; as is declared by flatute i Mar. ft. 3. c. i.

In difcourfmg of the royal rights attd authority, I fhall con-

fider the king under fix diflinfl views : i. With regard to his

title. 2. His royal family. 3. His councils. 4. His duties.

5. His prerogative. 6. His revenue. And, firft, with regard

to his title.

The executive power of the Englifh nation being vefted in a

fingle-perfon, by the general confent of the people, the evidence

of which general confent is long and immemorial ufage, it be-

came neceffary to the freedom and peace of the ftate, that a rule

fhould be laid down, uniform, univerfal, and permanent; in or-

derto mark out with precifion,w/jo is that fmgle perfon, towhom

are committed (in fubfervience to the law of the land) the care

and prote£lion of the community; and to whom, in return, the

duty and allegiance of every individual are due. It is of the

higheft importance to the public tranquillity, and to the con-

fciences
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fciences of private men, that this rule fiioutd be clear and in-

difputable : and our conftkution has not left us in the dark upon

this material occafion. It will therefore be the endeavour of

this chapter to trace out theeonfti'utional do6lrlne of the royal

fucceflion, with that freedom and regard to truth, yet mixed

with that reverence and refpe6t, which the principles of liberty

and the dignity of the fubje£t require.

The grand fundamental maxim upon which the^wx coronaey

or right of fucceflion to the throne of thefe kingdoms, depends,

I take to be this: " that the crown is, by common law and
*' conftitntional cuftom, hereditary ; and this in a manner pe-
*"* culiar to itfelf: but that the right of inheritance may froir*

" time to time be changed or limited by aft of parliament ;

" under which limitations the crown flill continues hereditary.'*

And this propofition it will be the bufinefs of this chapter to

prove, in all its branches: firll, that the crown is hereditaria
;

fecondly, that it is hereditary in a manner peculiar to itfeif

;

thirdly, that this inheritance is fubjeft to limitation by parlia-

ment ; laffly, that when it is fo limited, it is hereditary in the

new proprietor.

I. First, It is in general hereditary, or defcendible to the

next heir, on the death or demife of the laft proprietor. All

regal governments muft be either hereditary or elective : and,

as I believe there is no inftance wherein the crown of England

Jias ever been aflerted to be eleftive, except by the regicides

at the in^^amous and unparalleled trial of king Charles I. it mud
ol confequerce be hereditary. Yet while I affert an here-

ditary, I by no means intend a jure divim, title to the throne.

Sr.h a title may be allowed to have fubfifted under the theo-

cratic elb.bhfliments of the children of Ifrael in Palefrine :.

but it never yet fubfifted in any other country ; fave only

fo far as kingdoms, like other human fabrics,, are fubjeO:

to i-|ie general and ordinary difpenfations of Providence.

Nor indeed have a jure dhino and an hereditary right

any necpffary connexion wiih each other; as fome have very-

weakly imagined. The titles of David and Jehu were equally

jure-
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yure dhino, as thofe of either Solomon or Ahab ; and yet

David flew the fons of his predecefTor, and Jehu hi^ prede-

Ceflbr himfelf. And when our kings have the fame warrant

as they had, whether it be to fit upon the throne of tneir fa-

thers, or to deflroy the houfe bf the preceding fovereign, they

W'ill then, and not before, poffefs the crown of England by a

right Uke theirs, immediately derived from heaven. The here-

ditary rightj which the laws of England acknowlege, owes its

origin to the founders of our conflitution, and to them only.

It has no relation to, nor depends upon, the civil laws of the

Jews, the Greeks, the Romans, or any other nation upon

earth : the municipal laws of one fociety having no connexion

•with, or influence upon, the fundamental polity of another.

The founders of our Englifh monarchy might perhaps, if they

had thought proper, have made it an elective monarchy : but

they rather chofe, and upon good reafon, to eftablilh originally

a fuccefTion by inheritance. This has been acquiefced in by

general confent ; and ripened by degrees into common law :

the very fame title that every private man has to his own ef-

tate. Lands are not naturally defcendible any more than

thrones : but the law has thought proper, for the benefit and

peace of the public, to eflablifh hereditary fuccefTion in one

as well as the other.

It muft be owned, an eleStive monarchy feems to be the

moft obvious, and beft fuited of any to the rational principles

of government, and the freedom of human nature : and ac-

cordingly we find from hiftory that, in the infancy and firfl:

rudiments of almoft every flate, the leader, chief magiftrate,

or prince, hath ufually been eleflive. And, if the indivi-

duals who compofe that ftate could always continue true to

firft principles, uninfluenced by pafllon or prejudice, unaf-

failed bv corruption, and unawed by violence, elective fuc-

ccflion were as much to be defircd \^ a kingdom, as in other

inferior communities. The beii, the wifcfl:, and the braveft

man would then be fure of receiving that crown, which his

endowments have merited ; and the fcnfe of an unbiaflTed ma-

jority would be dutifully acquiefced in by the few who were
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of difrerent opinions. But hiftory and ob'ervfltion will inform

us, that eleftions of every kind (in the prefent Hate of human

nature) are too frequently brought about by influence, partia-

lity, and artifice: and, even ivliere the cafe is uthcrwife, thefe

practices will be often fufpefted, and as coiiftantly charged up-

on the fuccefbful, by a fplenetic diiappointed minority. This

is an evil to which all focieties are liable; as well thofe of a

private and domeftic kind, as the great comnumity of the pub-

lic, which regulates and includes the refl:. But in the former

there is this advantage ; that fuch fuipicions, if falfe, proceed

no farther than jealoufies and murmurs, which time will ef-

fedually fupprefs ; and, if true, the injuftice may be remedi-

ed by legal means, by an appeal to thoie tribunals to which

every member of fociety has (by becoming fuch) virtually en-

gaged to fubmit. Whereas, in the great and independent fo-

ciety, which every nation compcfes, there is no fuperior to re-

fort to but the law of nature ; no method to redrefs the in-

fringements of that law, but the actual exertion of private

force. As therefore between two nations, complaining of mu-
tual injuries, the quarrel can only be decided by the law of

arms; fo in one and the fame nation, v/hen the fundamental

principles of their common union are fuppofed to be invaded,

and more efpecially when the appointment of their chief ma-
giftrate is alledged to be unduly made, the only tribunal to

vv'hich the complainants can appeal is tha'c of the God of bat-

tles, the only procefs by which the appeal can be carried on is

that of a civil and inteiTine war. An hereditary fuccefhon to

the crown is therefore now eftablid-ied, in this and moll other

countries, in order to prevent tiiat periodical bslocdflfed and mi-'

fery, which the hiflory of antient imperial Plome, and the

more modern experience of Poland and Germany, mav fhew
us are the confequences of cle£live kingdoms.

2. But, fecondly, as to the particular mode of inheritance

it in general correfponds with the teodal path of defcents, chalked
out by the common law in the fuccefTion to landed eftates; yet

'

with one or two material exceptions. Like them, the crown will

V<^L-^- N defcend
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defcend lineally to the iflue of the reigning monarch ; as it did

from king John to Richard II. through a regular pedigree of

fix lineal generations. As in them, the preference of males to

females, and the right of primogeniture among the males,

are ftriQly adhered to. Thus Edward V. fucceeded to the

crown, in preference to Richard his younger brother and

Elizabeth his elder filler. Like them, on failure of the male

line, it defcends to the iflue female ; according to the anti-

ent Britifh cuftom remarked by Tacitus (a), " folentfoemina-
*' mm dufiu bellare, etfexum in imperils non difeemere.''* Thus

Mary I. fucceeded to Edward VI. and the line of Margaret

queen of Scots, the daughter of Henry VII. fucceeded on

failure of the line of Henry VIII. his fon. But, among the

females, the crown defcends by right of primogeniture to the

eldeft daughter only and her iffue ; and not, a§ in common in-

heritances, to ail the daughters at once ; the evident neceffity

of a fole fucceflion to the throne having occafioned the royal

law of defcents to depart from the common law in this re-

fpeft : and therefore queen Mary on the death of her brother

fucceeded to the crown alone, and not in partnerfhip with her

fifter Elizabeth. Again : the doctrine of reprefentation pre-

vails in the defcent of the crown, as it does in other inherit-

ances ; whereby the lineal defcendants of any perfon deceaf-

ed {land in the fame place as their anceftor, if living, would

have done. Thus Richard II. fucceeded his grandfather Ed-

ward III. in right of his father the black prince ; to the exclu-

fion of all his uncles, his grandfather's younger children.

Laftly, on failure of lineal defcendants, the crown goes to the

next collateral relations of the late king; provided they are li-

neally defcended from the blood royal, that is, from that royal

{lock which originally acquired the crown. Thus Henry I. fuc-

ceeded to William TI. John to Richard I. and James I. to Eliza-

beth ; being all derived from the conqueror, who was then the

only regal {lock. But herein there is no objeflion (as in the cafe

ofcommon defcents) to the fuccelTion of a brother, an uncle, or

other collateral relation, of the balfblood ; that is, where the

relation{liip proceeds not from the fame cczi^/^ of ance{lors (which

(a) In 'vit, Agricolat.

con{litutes
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conftitutes a kinfman of the ^vbole blood) but from Sifmgle an-

ceftor only ; as when two perfons are derived from the fame

father, and not from the fame mother, or vice verfa : pro-

vided only, that the one anceftor, from whom both are de-

fcended, be that from whofe veins the blood royal is commu-
nicated to each. Thus Mary I. inherited to Edward VI. and

Elizabeth inherited to Mary ; all born of the fame father, king

Henry VIII. but all by different mothers. The reafon of

which diverfity, between royal and common defcents, will be

better underftood hereafter, when we examine the nature of

inheritances in general.

3. The do6lrine o^ hereditary right does by no means Imply

an indefeafible right to the throne. No man will, I think, affert

this, that has confidered our laws, conftitution, and hiftory,

without prejudice, and with any degree of attention. It is

unqueftionably in the breafi: of the fupreme legiflative authori-

ty of this kingdom, the king and both houfes of parliament.,

to defeat this hereditary right ; and, by particular entails, li-

mitations, and provifions, to exclude the immediate heir, and

veft the inheritance in any one elfe. This is ftriftly confonant

to our laws and conftitution ; as may be gathered from the ex-

preffion fo frequently ufed in our ftatute book, of " the king's

*' majefty, his heirs, and fucceffors." In which we may ob-

ferve, that as the word, " heirs," neceflarily implies an in-

heritance or hereditary right, generally fubfifting in the royal

perfon ; fo the word, " fucceffors," diftinftly taken, muft

imply that this inheritance may fometimes be broke through

;

or, that there may be a fucceffor, without being the heir, of

the king. And this is fo extremely reafonable, that withbut

fuch a power, lodged fomewhere, our polity would be very

defective. For, let us barely fuppo'e fo melancholy a cafe

as that the heir apparent {hould be a lunatic, an idiot, or

otherwife incapable of reigning : how miferable would the

condition of the nation be, if he were alfo incapable of being

fet afide !—It is therefore neccffary that this power fhould be

lodged fomewhere : and yet the inheritance, and regal dignity,

wouldbe very precarious indeed, if this power were exprefsly and

N 2 *
, Avc-jjedly
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avowedly lodged In the hands of the fubjeft only, to be exert-

ed whenever prejudice, caprice, or difcontent fliould happen

to take the lead. Confequently it can no where be fo proper-

ly lodged as in the two houfes of parliament, by and with the

confent of the reigning king; who, it is not to be fuppofed,

will agree to any thing improperly prejudicial to the rights of

his own defcendants. And therefore in the king, lords, and

commons, in parliament aflembled, our laws have exprefsly

lodged it.

But, fourthly; however the crown may be limited or

transferred, it ftill retains its defcendible quality, and becomes

hereditary in the wearer of it. And hence in our law the king

is faid never to die, in his political capacity ; though, in com-

mon with other men, he is fubje6t to mortality in his natural

:

becaufe immediately upon the natural death of Henry, Willi-

am, or Edward, the king furvives in his fucceflbr. For the

right of the crown vcfts, eo mjla7itiy upon his heir ; -either the

haeres natus, if the courfe ot defcent remains unimpeached,

or the haeresfaBuSy if the inheritance be under any particular

fettlement. So that there can be no interregnum ; but, as

fir Matthew Hale (b) obferves, the right of fovereignty is ful-

ly invefted in the fucceflbr by the very defcent of the crown.

And therefore, however acquired, it becomes in him abfolute-

ly hereditary, unlefs by the rules of the limitation it is other-

wife ordered and determined. In the fame manner as landed

eftates, to continue our former comparifon, arc by the law he-

reditary, or defcendible to the heirs of the owner ; but ftill

there exifts a power, by which the property of thofe lands

may be transferred to another perfon. If this transfer be

made fimply and abfolutely, the lands will be hereditary in the

new owner, and defcend to his heir at law : but if the transfer

be clogged with any limitations, conditions, or entails, the

lands mufl: defcend in that channel, fo limited and prefcribed,

and no other.

In the Te four points confi ft, as I take it, the conftitutional

notion of hereditary right to the throne ; which will be ftill far-

(b) I Hift. p. c. 6i.

ther
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ther elucidated, and made clear beyond all dlfpute, from a

Ihort hiftorical view of the fucceffions to the crown of En-

gland, the do61:rines of our artient lawgivers, and the feveral

a6ls of parliament that have from time to time been made, to

create, to declare, to confirm, to limit, or to bar, the here-

ditary title to the throne. And in the purfuit of this inquiry

we fhall find, that from the days of Egbert, the firft Pole mo-

narch of this kingdom, even to the prefeni;, the four cardinal

maxims above-mentioned have ever been held the conftituti-

onal canons of fuceeffion. It is true, this fucceflion, through

fraud, or force, or fometimes through neceSty, when in

hoftile times the crown defcended on a minor or the like, has

been very frequently fufpended ; but has always at lad re-

turned back into the old hereditary channel, though fometimes

a very confiderable period lias intervened. And, even in

thofe inftances where the fuccefllon has been violated, the

crown has ever been looked upon as hereditary in the wearer

of it. Of which the ufurpers themfelves were fo fenf;b!e,

that they for the mod part endeavoured to vamp up fomc

feeble (hew of a title by defcent, in order to amufe the peo-

ple, while they gained the pofleffion of the kingdom. And,

when poifeffion was once gained, they confidered it as the

purchafe or acquifition of a new eftate of inheritance, and

tranfmitted or endeavoured to tranfmit it to their own pofteri-

ty, by a kind of hereditary right of ufurpation.

King Egbert about the year 800, found hiinfelf in pofleflion

of the throne of the wed Saxons, by a long and undidurbed de-

fcent from his ancedors of above three hundred years. How his

ancedors acquired their titlb, whether by force, by fraud, by

contract, or by elc£\ion, it matters not much to inquire; ard is

indeed a point of fuch high antiquity, as mud render a!l inqui-

ries at bed but plaufible gueffes. His riglit mud he fuppofed in-

difputably good, becaufp we know no better. The other king-

doms of the heptarchy he acquired^ fome by confent, but mod
by a voluntary fubmifllon. And it is an edablilhed maxim in civil

'•polity, and the law of nations, that when one country is united

^o another in fuch a manner, as that one keeps its government

N 3 and
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and ftates, and the other lofes them; the latter entirely aflimi-

lates or is melted dowxT in the former, and mud adopt its laws

and cuftoms (c). And in purfuance of this ma?ilm there hath

ever been, fiiice the union of the heptarchy in king Egbert,

a general acquiefcence under the hereditary monarchy of the

weft Saxons, through all the united kingdoms.

From Egbert to the death of Edmund Ironfide, a period of

above two hundred years, the crown defcended regularly,

through a fucceflion of fifteen princes, without any deviation

or interruption ; fave onlv that king Edred, the uncle of Edwy,
mounted the throne for about nine years, in the right of his

nephew a minor, the times being very troublefome and dan-

gerous. But this was with a view to preferve, and not to de-

ftroy, the fuccefTion ; and accordingly Edwy fucceeded him.

Kii'G Edmund Ironfide was obliged, by the hoftile irruption

of the Danes, at firft to divide his kingdom with Canute, king

of Denmark; and Canute, after his death, feifed the whole of

it, Edmund's fons being o'riven into foreign countries. Here

the fucceflion was fufpended by actual force, and a new family

introduced upon the throne : in whom, however, this new ac-

quired throne continued hereditary for three reigns ; when,

upon the death of Hardiknute, the anfient Saxon line was re-

ilored in the perfbn of Edward the confeflbr.

He was not indeed the true heir to the crown, being, the

younger brother of king Edmund Ironfide, who had a fon Ed-

ward, firnamed (from his exile) the outlaw, ftill living. But this

fon was then in Hungary; and, the Englifh having jull: fhaken

off the Danifn yoke, it was neceflary that fomebody on the fpot

fhould mount the throne; and the confeflbr was the next of the

royal line then inEngland.On hisdoceafe without ifiue, Harold II.

ufurped the throne; and almofl at the fame inftant came on the

Norman invafion: the right to the crov/n being all the time in

(c) PuiT. L. of N. and N. b. 8. c. ji. §, €.

Edgar,
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Edgar, firnamed Atheling, (which fignlfies In the Saxon lan-

guage the firft of the blood royal) who was the Ton of Edward
the outlaw, and grandfon of Edmund Ironfide; or, as Mat-
thew Paris (d) well exprefles the fenfe of our old conflitution,

" Edmundiis aiitem latusferreum^ rex noturalis dejlirpe repim^
*' genuit Edivardum ; et Edwardus gemiit Edgannn, mi de jure
" debebatur regnum Anglorum^^

William the Norman claimed the crown by virtue of a

pretended grant from king Edwj^rd the confeflbr; a grant which,

if real, w5as in itfelf utterly invalid : becaufe it was made, as

Harold well obferved in his reply to William's demand (e),

" abfqiie getierali fenatiis et populi conventu et edi^o\" which

alfo very plainly implies, that it then was generally underftood

that the king, with confent of the general council, might dif-

pofe of the crown and change the line of fuccefTion. William's

title however was altogether as good as Harold's, he being a

mere private fubjefV, and an utter flranger to the royal blood.

Edgar Atheling's undoubted right was overwhelmed by the

violence of the times ; though frequently aflerted by the En-

giifh nobility after the conquefl, till fuch time as he died with-

out ifiue : but all their attempts proved unfuccefsful, and only

ferved the more firmly to eftablilh the crown in the family

which had newly acquired it.

This conqueft then by William of Normandy was, like

that of Canute before, a forcible transfer of the crown of En-

gland into a new family: but, the crown being lb transferred, all

the inherent properties of the crown were with it transferred

alfo. For, the vidory obtained at Haftings not being (f) a

viftory over the nation coIleQivcly, but only over the per-

fon of Harold, the only right that the conqueror could pretend

to acquire thereby, was the right to poffefs the crown of En-

gland, not to alter the nature of tiie government. And
therefore, as the Englifh laws ftill remained in force, he mull:

iieceil^iriiy take the crown fubjeet to thofe laws, and with all

its Inherent properties ; the firft and principal of which was

(d) J. D. 1066. (f) Hale, Kift. C. L. c, 5. Seld. tt -

(e) William ot" Malmfb. /. 3. view ot lithes, c. 8.

N 4 i'-^
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its defcendibility. Here then we niuft drop our race of Sax-

on kings, at leaft for a while, and derive our defcents from

William the conqueror as from a new ftock, who acquired by

right of war (fuch as it is, yet flill the dernier refort of kings)

a ftrong and undifputed title to the inheritable crown of En-

gland.

Accordingly it defcended from him to his Tons Wil-

liam II. and Henry I. Robert, it mull be owned, his eldeft fon,

was kept out of polTeiTion by the arts and violence of his bre-

thren ; who perhaps might proceed upon a notion, which

prevailed for fome time in the law of defcents, (though never

adopted as the rule of public fucceffions) (g) that when the el-

deft fon was already provided for (as Robert was conftituted

duke of Normandy by his father's will) in fuch a cafe the next

brother was entitled to enjoy the reft of their father's inherit-

ance. But, as he died without iflue, Henry at laft had a

good title to the throne, whatever he might have at firft.

Stephen of Blois, who fucceeded him, was indeed the

graildfon of the conqueror, by Adelicia his daughter, and

claimed the throne by a feeble kind of hereditary right ; not

as being the "neareft of the male line, but as the neareft male

of the blood royal, excepting his elder brother Theobald,

who v/as earl of Blois, and therefore feems to have waved,

^s he certainly never infifted on, fo troublefome and precarious

a claim. 'I "he real right was in the emprefs Matilda or M;*ud,

the daughter of Henry I. the rule of ^fucccflion being (where

women arc admitted at ail) that the daughter of a fon fnall

be preferred to the fon of a daughter. So that Stephen

was little better than a mere ufurper ; and therefore he ra-

ther chpfe to rely on a title by election (h), while the

emprefs Maud did not fail to ailert her hereditary right by the

fword : vt'hich difpute was attended with various fuccefs, and

.'iided at laft in a comprornife, that Stephen fhould keep the

(g) See lord Lyttktor.'s life of yen- " ruvt elcflus, Gfr." (Cart. A. D.
ry II. 1. 467. 1 136. Ric. f!e Higultald. 314.. Hearne

fh) " Ego Stephar.us Dei gratia af- cd Gu:l. Netibr. 7 1 1.)

**
J""/^* (/fW et poptiii in regt m AtigU-

crown.
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crown, but that Henry the fon of Maud fliould fuccced him ;

as he afterwards accordingly did.

Henry, the fecond of that name, was (next after his mo-

ther Matilda) the undoubted heir of William the conqueror

;

but he had alfo another connexion in blood, which endeared

him ftill farther to the Englifli. He was lineally defcended from

FdiTiundlronfide, thelaftof the Saxon race of hereditary kings.

For Edward the outlaw, the fon of Edmund Ironfide, had (be-

fides Edgar Atheling, v/ho died without iffue) a -daughter Mar-
garet, who was married to Malcolm king of Scotland ; and in

her the Saxon hereditary right rcfided. By Malcolm fne had

feven children, and among the reft Matilda the wife of Henry

I. who by him had the emprefs Maud, the mother of Henry

IT. Upon which account the Saxon line is in our hiflories fre-

quently faid to have been reftored in his perfon : though in re-

ality that right fubfifted in theyo;7i- of Malcolm by queen Mar-

garet ; king Henry's beft title being as heir to the conqueror.

From Henry IT. the crown defcended to his eldeft fon Ri-

chard I. who dying childlefs, the right vefted in his nephew
Arthur, the fon of Geoffrey his next brother : but John, the

youngeft fon of king Henry, feifed the throne ; claiming, as

appears from his charters, the crown by hereditary right (i)t

that is to fay, he was next of kin to the deceafed king, beir.g

his furviving brother ; whereas Arthur was removed one de-

gree farther, being his brother's fon, though by right of re-

prefentation he flood in the place of his father Geoffrey. And
however fiimfey this title, and thofe of William Rufus and

Stephen of Biois, may appear at this dirtance to us, after the

law of defcents hath now been fettled for fo many' cen-
turies, they were fufficient to puzzle the underftanditVgs of
our brave, but unlettered, anceftors. Ncr indeed can ^ve

wonder at the number of partizans, who efpoufed the
pr^tenfions of king John in particular ; fmce even in the reign

(1) " Rcgni AngUae
; quod nobi: jure ccir.petit haeretHtarie.^^ Spe"ta. Hiji. R.

joh. apud. V/ilkins. 354.

of
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of his father, king Henry II. it was a point undetermined
( j),

whether, even in common inheritances, the child of an elder

brother {hould fucceed to the land in right of reprefentation, or

the younger furviving brother in right of proximity of blood.

Nor is it to this day decided in the collateral fuccefllon to the

fiefs of the empirej whether the order of the ftocks, or the

proximity of degreeihall take place (i). However, on the deathof

Arthur and his filler Eleanor v/ithout iffue, a clear and indifpu-

table titleweftcd in Henry III the fon of John : and from him to

Richard the fecond, a fuccelTion of fix generations, the crown

defcended in the true hereditary line. Under one of which race

of princes (k) we find it declared in parliament, *' that the lav/

^* of the crown of England is, and always hath been, that the

'* children of the king of England, whether born in England,

*' or elfewhere, ought to bear the inheritance after the death

*' of their anceftors. Which law, our fovereign lord the king,

** the prelates, earls, and barons, and other great men, together

" with all the commons, in parliament afiembled, do approve

^' and affirm for ever,"

Upon Richard the fecond's refignation of the crown, he

having no children, the right refulted to the iflue of his grand*

father Edward III. That king had many children, befides his

eldeft, Edward the black prince of Wales, the father of Ri-

chard II : but to avoid confyfion I fhall only mention three;

William his fecond fon, who died without iffue; Lionel duke of

Clarence, his third fon ; and John of Gant duke of Lancafter,

his fourth. By the rules of fucceflion therefore the pofterity of

Lionel duke of Clarence were entitled to the throne, upon the

refignation of king Richard; and had accordingly been declared

by the king, many years before, the prefumptive heirs of the

crown; which declaration was alfo confirmed in parliament (1).

But Henry duke of Lancafter, the fon of John of Gant, having

then a large army in the kingdom, the pretence of raifing which

>vas to recover his patrimony from the king, and to redrefs the

{]) Glanv. /. 7, c. 3. (k) E^at. 15 Edw. III. 0. 2.

. ^(i) Mod. Un. H)U. xxx. 512. (') Sindford's geneal. hilt. i/[6.

grievances
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grievances of the fubjeft, it was impoflible for any other title

to be aflerted with any fafety ; and he became king under the

title of Henry IV. But, as fir Mathew Hale remarks (m),

though the people unjuftly afTifled Henry IV. in his ufurpatlcn

of the crown, yet he was not admitted thereto, until he had

declared that he claimed, not as a conqueror, (which he very

much inclined to do) (n) but as a fucceflbr, defcended by right

line of the blood royal; as appears from the rolls of parlia-

ment in thofe times. And in order to this he fet up a iliew of

two titles : the one upon the pretence of being the firftof the

blood royal in the intire male line, whereas the duke of Cla-

rence left only one daughter Philippa ; from whicli female

branch, by a marriage with Rdmond Mortimer earl of March
the houfe of York defcended : the other, by reviving an ex-

ploded rumour, firfl propagated by John of Gant, that Ed-
mond earl of Lancafler (to whom Hei^ry's mother was heirefs)

was in reality the elder brother of king Edward I. though his

parents, on account of his perfonal deformity, had impofed him
on the world for the younger : and therefore Henry would be

intitled to the crown, either as fucceflbr to Richard II. in cafe

the intire male line was allowed a preference to the female; or,

even prior to that unfortunate prince, if the crown could defcend

through a female, while an intire male line was exifling.

HowEVF.R, as in Edward the third's time we find the par-

liament approving and affirming the law of the crown, as be-

fore ftated, fo in the reign of Henry IV. they aflually exerted

their right of nev/-fettling the fuccelTion to the crown. And this

was done by the (latute 7 Hen. IV. c. 2. whereby it is enabled,

" that the inheritance of the crown and realms of England arrd

*' France, and all other the king's dominions, fhal! h<tfet andre-
*' main[6) in the perfon of our fovercign lord the king, and in the
" heirs of his body ifluing ;" and prince Henry is declared heir

apparent to the crown, to hold to him and the heirs of his body

(m) Hift. C. L. c. 5. (d) S}it njs et demotrge,

(n) Seld, tit. hon. i. 3.

I

ifluing,
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iffuing, with remainder to lord Thomas, lord John, and lord

Humphry, the king's Tons, and the heirs of their bodies refpec-

tively. Which is indeed nothing more than the law would

have done before, provided Henry the fourth had been a right-

ful king. It however ferves to {hew that it was then generally

underftood, that the king and parliament had a right to new-

model and regulate the fucceflion to the crown. And we may
obferve, with what caution and delicacy the parliament then

avoided declaring any fentiment of Henry's original title.

However fir Edward Coke more than once exprefsly declares

(p), that at the time of pafling this a£l the right of the crown

was in the defcent from Philippa, daughter and heir of Lionel

duke of Clarence.

Nevertheless the crown defcended regularly from

Henry IV. to his fon ^x^ grandfon Henry V. and VI. in the lat-

ter of whofe reigns the houfe of York aflerted their dormant

title ; and, after imbruing the kingdom in blood and confufion

for feven years together, at lafl: eflablifhed it in the perfon of

Edward IV. At his acceflion to the throne, after a breach of

the fucceflion that continued for three defcents, and above

threefcore years, the diftinsSion of a kir\g de jure, and a king

de fa^o began to be firft taken ; in order to indemnify fuch

as had fubmitted to the late eftablifhment, and to provide for

the peace of the kingdom by confirming all honours conferred,

and all a6ls done, by thofe who were now called the ufurpers,

not tending to the difherifon of the rightful heir. In fbalute

I Edw. IV. c. I. the three Henrys are fliled, " late kings of

•* England fucceflively in dede, and not of ryght." And, in

all the charters which I have met with of king Edward,

v/herever he has occafion to fpeak of any of the line of Lan-

cafter, he calls them, ^' nuper de fa^o^ et iion de jure, reges

" Angliaer

Edward IV. left two fons and a daughter; the eldeft of

which fons, kingEdwardV. enjoyed the regal dignity for a very

llicrt time, and was then depofed by Richard hisunnatural uncle;

(P) 4 Ina. 37.^05.
who
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who immediately ufurped the royal dignity, having previoufly,

infmuated to the populace a fufpicion of baftardy in the children

of Edward IV. to make a (hew of fome hereditary title : after

which he is generally believed to have murdered his two ne-

phews ; upon whofe death the right of the crown devolved to

their fifter Elizabeth.

The tyrannical reign of king Richard III. gave occafion to

Henry earl of Richmond to affert his title to the crown. A
title the moft remote and unaccountable that was ever fet up
and which nothing could have given fuccefs to, but the univer-

fal deteftation of the then ufurper Richard. For, befides that

he claimed under a defcent from John of Gant, whofe title was
now exploded, the claim (fuch as it was) was through John
earl of Somerfet, a baftard fon, begotten by John of Gant up-

on Catharine Swinford. It is true, that, by an a£l parliament

2oRic. II. this fon was, with others legitimated and made in-

heritable to all lands, offices, and dignities, as if he had been

born in wedlock : but ftill, with an exprefs refervation of the

crown, ** excepta dignitate regali (q)."

Notwithstanding all this, immediately after the bat*

tie of Bofworth field, he afiumed the regal digniiy ; the right

of the crown then being, as fir Edward Coke exprefsly declares

(r), in Elizabeth, eideft daughter of Edward IV. and his pof-

feflion was eftablilhed by parliament, held the firfl year of his

reign. In the aft for which purpofe, the parliament feems to

have copied the caution of their predeceflbrs in the reign of

Henry IV. and therefore (as lord Bacon the hiflorian of this

reign obferves) carefully avoided any recognition of Henry
VII's right, which indeed was none at all ; and thelcing would
not have it by way of new law or ordinance, whereby a right

might feem to be created and conferred upon him ; and there-

fore a middle v/ay was rather chofen, by way (as the noble

hiftorian exprefles it) of epablipment, snd that under co-

vert and indifferent words, ** that the inheritance of the
'* crown fhould rejl^ remain , and abide in king Henry VII. and

(4) 4 Inft. 16. (i) Ihid. 37.

« the
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** the heirs of his body :" thereby providing for the future, and

at the fame time acknovvleging his prefent poffeflion ; but not

determining either way, whether that poflelTion was de jure or

defaflo merely. However he foon after married Ehzabeth of

York, the undoubted heirefs of the conqueror, and thereby

gained (as fir Edward Coke (s) declares) by much his befl title

to the cro\^n. Whereupon the a8: made in his favour was fo

much diiregarded, that it never was printed in our flatute

books.

Henry the eighth, the ifllje of the marriage, fucceeded to

the crown by clear indiiputable hereditary right, and tranfmit-

ted it to his three children in fuccefiive order. But in his reign

we at fcveral times find the parliament bufy in regulating the

fucccilion to the kingdom. And, firft, by ftatute 25 Hen.

VIII. c. 12. which recites the mifchiefs, which have and may
enfue by difputed titles, becaufe no perfe6l and fubftantial pro-

vifion hath been made by law concerning the fuccelfion ; and

Jthen enafts, that the crown Ihall be entailed to his majefty,

;ind the fons or heirs males of his body ; and in default of fuch

Tons to the lady Elizabeth (who is declared to be the king's el-

defl ifRje female, in exclufion of the lady Mary, on account

of her fuppofed illegitimacy by the divorce of her mother

queen Catherine) and to the lady Elizabeth's heirs of her body;

and fo on from ifliie female to iflue female, and the heirs of

their bodies, by courfe of inheritance according to their ages,

as the cro'vun ofEngland hath been accnjiotned aiid ought to go, .in

cafe where there be heirs female of the fame : and in default of

iffae female, then to the king's right heirs for ever. This fingle

ilatute is an ample proof of all the four pofitions we at firft fet

out with.

But, upon the king's divorce from AnnBoleyn, this ftatute

was, with regard to the fettlement of the crown, repealed by fta-

tute 28 Hen.VIII. c. 7. wherein the lad) Elizabeth is alfo, as well

as the lady Mary, baftardized, and the crown fettledon the king's

children by queen Jane Seymour, and his future wives; and, in

(b) 4 Inrt. 37.

defea

/
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defeSt of fuch children, then with this remarkable remainder,

to fuch perfons as the king by letters patents, or laiT: will and

teflament, (hould limit and appoint the fame. A vaft power ;

but, notwlthftanding, as it was regularly vefted in him by the

fupreme legiflative authority, it was therefore indifputably va-

lid. But this power was never carried into execution ; for by

this ftatute 35 Hen. VIII. c. i. the king's two daughters are

legitimated again, and the crown is limited to prince Edward

by name, after that to the lady Mary, and then to the lady

Elizabeth, and the heirs of their refpe£iive bodies ; which fuc-

ceflion took effed accordingly, being indeed no other than the

wfual courfeof the law, with regard to the defcent of the crown.

But left there fhould remain any doubt In the minds of the

people, through this jumble of a6ts for limiting the fucceflion,

by ftatute i Mar. p. 2. c. i. queen Mary's hereditary right to

-the throne is acknowleged and recognized in thefe words : " the

" crown of thefe realms is moft lawfully, juftly and rightly

' " defcended and come to the queen's highnefs that now is, being

" the very, true, and undoubted heir and inheritrix thereof,'*

And again, upon the queen's marriage with Philip of Spain,

I in the ftatute which fettles the preliminaries of that match (t),

the hereditary right to the crown is thus aflerted and declared :

" as touching the right of the queen's inheritance in the realm
" and dominions of England, the children whether male or fe-

** male, (hall fucceed in them, according to the known laws,

" ftatutes, and cuftoms of the fame." Which determination

of the parliament, that the fucceflion/W/ continue in the ufuai

courfe, feems tacitly to imply a power of new-modelling and al-

tering it, in cafe the legiftature had thought proper.

On queen Elizabeth's acceflion, her right is recognized inftlU

ftronger terms than her fifter's; the parliament acknowieging(u)
** that the queen's highnefs is,and in very deed and of moft mere
" right ought to be, by the laws of God, and the laws and fta-

(t) 1 Mar. p. a. c. a. (u) Stat, i Ellz. c. 3.

" tutes
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** tutes of this realm, our mort; lawful and rightful fovereign

" llcge lady and queen ; and that her highnefs is rightly, line-

** rJ!y, and lawfully defcended and come of the blood royal of
•* this realm of England ; in and to vvhofe princely perfon, and
** to the heirs of her body lawfully to be begotten, after her,

•* the imperial crown and dignity of this realm doth belong "

And in the fame reign, by ftatute 13 Eliz,. c. i. we find the

jight of parliament to dire6l the fuccefTion of the crown avert-

ed in the moil explicit v/ords. "If any perfon fhall holdj

" afHrm, or maintain that the common laws of this realm,

" not altered by parliament, ought not to direft the right of
*' the crown of England ; or that the queen's majefty, with
** and by the authorit) of parliament, is not able to make
*' laws and llatu es of lufficient force and validity, to limit and
*' bind the crown of this realm, and the deicent, limitation,

** inheritance, and government thereof; — fuch perfon, fo

*• holding, affirming, or maintaining, (hall during the life of

** the queen be guilty of high treafon ; and after her deceafe

'* (hall be guilty of a mifdemefnor, and forteit his goods and

" chattels." .

"^

On the death of queen Elizabeth, without iflue, the line of

Henry VIII. became extinft. It therefore became necefiary to

recur to the other iffue of Henry VII. by Elixabtth of York

his queen : whofe eldefl: daughter Margaret having married

James IV. king of Scotland, king, Jarnes the fixth of Scotland,

and of England the firft, was the- lineal defcendant from that

alliance. So that in his perfon, as clearly as in Henry VIII.

centered all the claims of different competitors from the con-

ouefc downwards, he being indifputably the lineal heir of the

conqueror. And, what is iVill more remarkable, in his perfon

alio centered the right of the Saxon monarchs, which had

been fufpended from the conqueft till his acceflion. For,

ai was formerly obferved, Margaret the fifler of Edgar

Atheling, the daughter of Edward the outlaw, and grand-

daughter of king Edmund Ironfide, was ihe perfon in whom

the heredit.:ry ri-ht cf the taxon kings, fuppof.ng it not abo-

iiihed by the cor.aueft, refided. She married Malcolm king

of
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of Scotland ; and Henry II. by a defcent from Matilda their

daughter, is generally called the reftorer of the Saxon line.

But it muft be remembered, that Malcolm by his Saxon queen

had Tons as well as daughters ; and that the royal family of

Scotland from that time downwards were the offspring of

Malcolm and Margaret. Of this royal family king James the

firft was the dire6t lineal heir, and therefore united in hisper-

fon every poflible claim by hereditary right to the Englifh as

well as Scottilh throne, being the heir both of Egbert and Wil-

liam the conqueror.

And it is no wonder that a prince of more learning than

wifdom, who could deduce an hereditary title for more than

eight hundred years, fhouid eafily be taught by the flatterers

of the times to believe there was fomething divine in this right,

and that the finger of Providence was vifible in its prefervatior.

Whereas, though a wife inftitution, it was clearly a human
inftitution ; and the right inherent in him no natural, but a po-

fiiive, right. And in this and no other light was it taken by

the Englifli parliament; who by ftatute i Jac. I.e. i. did

*' recognize and acknowlege, that immediately upon the diflb-

*' lution and deceafe of Elizabeth late queen of England, the
*' imperial crown thereof did by inherent birthright, and law-

" ful and undoubted fucceffion, defcend and conie to his moft
** excellent majelly, as b'eing lineally, jufily, and lawfully,

** next and fole heir of the blood royal of this realm." Not a

word here of any right immediately derived from heaven :

which, if it exiiled any where, muft be fought for among the

itihorigines of the ifland, the antient Britons; among whcfe

princes indeed foine have gone to fearch it for him (w).

Bu T, wild and abfurd as the doQrinc of divine right moil un-

doubtedly is, it is iVill more aftonifiiing, that when fo many hu-

(w) Elizabeth of York, ihe mother of timer, in virtue of its defcent Horn Cla-
qu.pn Margaiet ofScotUnd, was heirefs dys only, fifter to LeweiUn ap Jorweith
of th« houfe of Mottinirr. And Mr. (be pre:),t, had the true liglu to tUH
'Carte obfcrve^ that the houfe ol" I'.lor- piincij.aiity of Wales, iii. y&j.

Vol. I. O m.in
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jjian hereditary rights had centered in this king, Ms fon and

heir king Charles the firft fliould be told by thofe infamous

judges, who pronounce 1 his unparalleled fentence', that he was

an eleftivc prince ; elefted by his people, and therefore ac-

countable to them, in his own proper perfon, for his conduct.

The confufion, inftability, and madnefs, which followed the

fatal cataftrophe of that pious and unrortunate prince, will be

a {landing argument in favour of hereditary monarchy to all

future ages; as they proved at laft to the then deluded people:

who, in order to recover that peace and happinefs which for

twenty j^ears together they had loft, in a folemn parliamen-

Ury convention of the flatfes reftored the right heir of the

crown. And in the proclamation for that purpofe, which was

drawn up and attended by both houfes (z), they declared,

" that according to their duty and allegiance, they did hear-
*^ tily, joyfully, and unanimoufly acknowlege and proclaim,
** that immediately upon the deceafe of our late fovereign lord

" king Charles, the imperial crown of thefe realms did by in-

** herent birthright ai-d lawful and undoubted fucceflion defcend

** and come to his moft excellent majefty Charles the fecond

" as being lineally, juftly, and lawfully, next heir of the

" blood royal of this realm : and thereunto they moft humbly

*/ and faithfully did fubmit and oblige themfelves, their heirs,

*' and poft;erlty for ever."

Thus I think it clearly appears, from the h.igheft authority

this nation is acquainted v.'ith, that the crown of England hath

been ever an hereditary crown; though fubje<5t to limitations

by parliament. The remainder of this chapter will confift

principally of thofe inftances, wherein the pp.rliament has af-

ferted or exercifed this right of altering and limiting the fuc-

cefTion ; a right which, we have feen, was before exercifed

and afTerted in the reigns of Henry iV. Henry Vll. Henry VIII.

queen Mary, and queen Elizabeth.

^ The firfl: inftance, in point of time, is the famous bill of ex-

clufion, which raifed fuch a ferment in the latter end of the reign

if (;c) Com. Taurn. S May i65o.

of
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of king Charles the fecond. It is well known, that the pur-

port: of this bill was to have fet ailde the king's brother and

prefumptive heir, the duke of York, from liic fucceffion, on

the fcore of his being a papift ; that it paffed the houie of

commons, but was reje6led by the lords ; the king having alfo

declared beforehand, that he never would be brought to confent

to it. And from this tranfaftion we may collect two things

;

T.That the crown was univerfally acknowleged to be heredi*

tary ; and the inheritance indefeafible unlefs by parliament :

elfe it had been needlefs to prefer fuch a bill. 2. That the

parliament had a power to have defeated the inheritance : elfe

fuch a bill had been tneffe(!^ual. The commons acknowleged

the hereditary right then fubfifling ; and the lords did not dif-

pute the power, but merely the propriety, of an exclufion.

However, as the bill took no cfFe£l, king James the feccod

fuccecdcd to the throne of his anceflors ; and might have en-

joyed it during the remainder of his life, but for his own infa-

tuated condu6t, which (with other concurring circumftances)

brought on the revolution in 1688.

The true ground and principle, upon which that memora-

ble event proceeded, v/as an entirely new cafe in politics, which

bad never before happened in our hidory ; the abdication of the

reigning monarch, and the vacancy of the throne thereupon.

It was not a defeazance of the right of fucceflion, and a new
limitation of the crown, by the king and both houfes of par-

liament : it was the aft or the nation alone, upon conviSion

that there was no king in being. For in a full afiembly of

the lords and comtnons, met in convention upon the fuppof.tion

of this vacancy, boih houses (y) came to this refolution; " ihta

" king James the fecond, having endeavoured to fubvcrt the

" conftitution of the kingdom, by breaking the original con-
" tra6t between king and people ; and, by the advice of jefuils

" and other wicked perfons, having violated the fundamentaJl

" laws; and having withdrawn himfelf out of this king-

" dom ; has abdicated the government, and that the throne
" is thereby vacant." Thus ended at once, by this fuddeji

(y) Com, Journ. 7 Feb iffB'f

O 2 ^vi
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and unexpe6led vacancy of the throne, the old line of fuccefli-

on ; which from the conquefl had lafted above fix hundred

years, acd from the union ot the iieptarchy in king Egbert al-

moft nine hundred. The fa6ls themfelves thus appealed lo,

the king's endeavours to fubvert the conftitution by breaking

the original contrafl:, his violation of the fundamental laws,

and his withdrawing himfelf out of the kingdom, were evi-

dent and notorious : and the confequences drawn from thefe

fafts (namely, that they amounted to an abdication of the go-

vernment ; which abdication did not affetl only the perfon of

the king himfelf, but alfo his heirs, and render the throne ab-

folutely and completely vacant) it belonged to our anceftors to

defermine. For, whenever a queftion arifes between the

fociety at large and any magiilrate veiled with powers origi-

nally delegated by that fociety, it muft be decided by the

voice of the fociety itfelf : there is not upon earth any other

tribunal to refcrt to. And that thefe confequences were fairly

deduced from thefe fafts, our anceftors have folemnly deter-

mined, in a full parliamentary convention reprefenting the

whole fociety. The reafons upon which they decided may be

found at large in the parliamentary proceedings of the times
;

and may be matter of inftru6tive amufement for us to con-

template, as a fpeculative point of hiftory. But care muft be

taken not to carry this inquiry farther, than merely for inftruc-

tion or amufement. The idea, that the confciences of pofterity

vera corcerned in the rectitude of their anceftors decifions, gave

birth to thofedangerous poll ticalherefies, which fo long diftraded

the ftate, but at length are nil happily extinguifhed. I therefore

rather choofe toconfider thisgreatpoliticalmeaiure,uponthefo-

Jid footing of authority, than to reafon in its favour from its ju-

ftice, moderation, and expedience : becaufc that might imply a

right ofdiflentingor revolving from it, in cafe we ftiould think

it to have been unjuft, cppreirive, or inexpedient. Whereas, our

anceftors having moft indifputablyacompetent jurifdiftiontode-

cide thisgreat and important qucftion, and having in faft d^-ci-

ded it, it is now become our daty at thisdiftance of time to ac-

quiefcein their determination-, being born under t}-ut eftablifh-

men't
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ment which was built upon this foundation, and obliged by

every tie, religious as well as civil, to maintain it.

But, while wc reft this fundamental tranfa^lion, in point of

authority, upon grounds the leafl liable to cavil, we are bound

both injuftice and gratitude to add, that it was concu6ted with

a temper and moderation which naturally arofe from its equity;

that, however it might in fome refpetts go beyond the letter of

our antient laws, (the reafon of which will more fully appear

hfrreafter) (z) it was agreeable to the fpirit of our conftitutlon,

and the rights of human nature ; and that though in other

points (owing to the peculiar circumftances of things and per-

fons) it was not altogether fo perfect as might have been wilhed,

yet from thence a new aera commenced, in which the bounds

of prerogative and liberty have been better defined, the prin-

ciples of government more thoroughly examined and under-

ftood, and the rights of the fubje£t more explicitly guarded by

legal provifions, than in any other period of the Englifh hiftory.

In particular, it is worthy obfervation that the convention, in

this their judgment, avoided with great wifdom the wild ex-

tremes into which the vifionary theories of fome zealous re-

publicans would have led them. They held that this mifcon-

du6t of king James amounted to an endea-vour to fubvert the

conftitution, and not to an a6tual fubverfion, or total diflblu-

tion of the government, according to the principles of Mr.

Locke (a) : which would have reduced the Tociety almoft to a

ftate of nature ; would have levelled all diftinfVions of honour,

rank, offices, and property ; would have annihilated the fove-

reign power, and in confequence have repealed all poficive laws;

and would have left the people at liberty to have erefted a new

fyftem of (late upon a new foundation of polity.? They there-

fore very prudently voted it to amount to no more than an ab-

dication of the government, and a confequent vacancy of the

throne ; whereby the government was allowed to fubfift, though

the executive magiftrate was gone, and the kingly ofnce to re-

main, though king James was no longer king (b). And thus the

(z) See chap. 7. (b) Law of forfeit. 118, 119.

(a) Ua Gov. p. 1, c. i^
O 3 conftitution
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conftitutlon was kept intire; whichupon every found princi-

ple of government mull: othcrwife have fallen to pieces, had

fo principal and conftituent a part as the royal authority been

abolifhed, or even fufpended.

This fingle pofrulatum, the vacancy of the throne, being

once eftablifhed, the reft that was then done followed aimofl: or

courfe. For, if the throne be at any time vacant (which may
happen by other means befides that of abdication ; as if all the

blood royal fhould fail, without any fuccedor appointed by par-

liament;) if, I fay, a vacancy by any means whatfoevcr Ihould

happen, the righ-t of difpofing of this vacancy feems naturally

to refult to^ihe lords and commons, the truftees and reprefen-

tativer of the nation. For there are no other hands in which

it can fo properly be intruded ; and there is a neceflity of its

being intrufled fomewhere, elfe the whole frame of govern-

ment muft be diflblved and perifh. The lords and commorls

having therefore determined this main fundamental article, that

there was a vacancy of the throne, they proceeded to fill ilp

that vacancy in fuch a manner as they judged the mofl proper.

And this was done by their declaration of 1 2 February 1688 (c),

in the following manner : "that William and Mary, prince

*' and princefs of Orange, be, and be declared king and queen,
'* to hold the crown and royal dignity during their lives, and

" the life of the furvivor of them ; and that the fole and full

" exercife of the regal power be only ip, and executed by,

" the faid prince of Orange, in the names of the faid prince

'* and princefs, during their joint lives ; and after their de-

" ceafes the faid crown and royal dignity to be to the heirs of

^' the body of the faid princefs ; and for default of fuch iffue

*' to the princefs Anne of Denmark and the heirs of her body
;

** and for default of fuch iffue to the heirs of the body of the
** faid prince of Orange."

Perhaps, upon the principles before eflabliihed, the conven-

tion-might (if they pleafed) have vefled the regal dignity in a fa-

te) Com, Journ, iz Feb. i(J88.

mily
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mily intirely new, and flrangers to the royal bleed : but they

were too well acquainted with ihe benefits of hereditary fuc-

ceffion, and the influence which it has by cuftom over the minds

of the people, to depart any farther from the aniient line than

temporary necelTity and felf-prefervation required. They there-

fore fettled the crown, firfl on king William and queen Mary,

king James's eldeft daughter, for their joint lives ; then on the

f'jrvivor of them ; and then on the iflue of queen Mary : upon

failure of fuch ifTue, it was limited to the princefs Anne, king

James's fecond daughter, and her iffue ; and laflly, on failure

of that, to the ifTue of king William, who was the grandfon of

Charles the firil, and nephew as well as fon inlaw of king

James the fecond, being the fon of Mary his eldeft fifter. This

fettlement included all the proteflant pofterity of king Charles I.

except fuch other ifllie as king James might at any time have,

which was totally omitted through fear of ^ popifh fucceflion.

And this order of fucceflion took effect accordingly.

These three princes therefore, king William, queen Mary,

and queen Anne, did not take the crown by hereditary right or

defcenty but by way of donation or punhafe, as the lawyers

call it ; by which they mean any method of acquiring an ef-

tate otherwife than by defcent. The new fettlement did not

merely confift in excluding king James, and the perfon pre-

tended to be prince of Wales, and then fufrering the crown to

defcend in the old hereditary channel : for the ufual courfe of

defcent was in fome inftances broken through ; and yet the

Qonvention flill kept it in their eye, and paid a great,

though, not total, regard to it. Let us fee how the fuccef-

Con would have flood, if no abdication had happened, and

king James had left no other ifTue than his two daughters queen

Mary and queen Anne. It would have flood thus : queen

Mary and her ilTue
;
queen Anne and her ifTue ; king William

and his ifTue. But we may remember, that queen Mary was
only nominally queen, jointly with her hufhand king William,

who alonehad the rega! power ; and king William was perfonally

preferred to queenAnne, though his ilTue v.-as poftponed to hers,

O 4 Clearly



2.i6 The Rights Booi^ I.

Clearly therefore thefe princes were fuccefllvely in pofleflion of

.the crown by a title different from the ufuel courfe of defcent.

It was towards the end of king William's reign, when all

hopes of any furviving iffue from any of thefe princes died with

the duke of Glouceller, that the king and parliament thought

it neceflary again to exert their power of limiting and appoint-

ing the fucceffion, in order to prevent another vacancy of the

throne ; which muft have enfued upon their deaths, as no

farther provlfion was made at the revolution, than for the iffue

of king William, queen Mary, and queen Anne. The parlia-

ment had previoufly by the (latute of i W. & M. ft. 2. c. 2.

enabled, that every perfon who fhould be reconciled to, or hold"

communion with, the fee of Rome, fhould profefs the popifti

religion, or fhould marry a papift, fhould be excluded and for

ever incapable to inherit, poflefs, or enjoy, the crown ; and

that in fuch a cafe the people fhould be abfolved from their

allegiance, and the crown fhould defcend to fuch perfons, being

proteftants, as would have inherited the fame, in cafe the per-

fon fo reconciled, holding communion, profefTing, or marry-

ing, were naturally dead. To aQ: therefore confiftently with

themfelves, and at the fame time pay as much regard to the

old hereditary line as their former refolutions would admit,

they turned their eyes on the princefs Sophia, ele^lrefs and

duchefs dowager of Hanover, the mofl accomplilhed princefs

of her age (c). For, upon the impending extinftion of the

proteftant pofterity of Charles the firft, the old law of regal de-

fcent direfted them to recur to the defcendants ofJames the firfl;

and the princefs Sophia, being the youngeft daughter of Elizabeth

queen of Bohemia, who was the daughter of James the firft,

was the nearefl of the antient blood royal, who was not incapa-

citated by profefling the popifh religion. On her therefore, and

the heirs of her body, being proteftants, the remainder of the

(c) Saundford, irt his genealogical hif- reputed the mofl learned, the fe-

torv, pubiifhed A. D. 1677, fptaking cond the greateft artift, and the laft

(page 535) of the princelTes Elizabeth, one of the raoft accompliflied laJies

Louifa, and Sophia, daughters of the in Europe,
queen ef Bohemia, fays, the firft was

crown.
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crown, expeGant on the death of king William and queen

Anne without iflue, was fettled by ftatutc 12 & 13 W. III. c. 3.

And at the fame time it was enafted, that whofoever fhould

hereafter come to the pofleflion of the crown Ihould join in the

communion of the church of England as by law eftablilhed.

This is the laft limitation of the crown that has been made

by parliament : and thefe feveral a6lual limitations, from the

time of Henry IV. to the prefent, do clearly prove the power

of the king and parliament to new-model or alter the fucceflion.

And indeed it is now again made highly penal to difpute it :

for by the ftatute 6 Ann. c. 7. it is enafted, that if any perfon

malicioufly, advifedly, and direftly, fliall maintain by writing

or printing, that the kings of this realm with the authority of

parliament are not able to make laws to bind the crown and

thedefcent thereof, hefhall be guilty of high treafon ; or if he

maintains the fame by only preaching, teaching, or advifed

fpeaking, he (hall incur the penalties of a praemunire.

The princefs Sophia dying before queen Anne, the inherit-

ance thus limited defcended on her Ton and heir king George

the firft ; and, having on the death of the queen taken efFe6t

in his perfon, from him it defcended to his late majefty king

George the fecond ; and from him to his grandfon and heir,

our prefent gracioiis fovereign, king George the third.

Hence it is eafy to colleft, that the title to the crown is at

prefent hereditary, though not quite fo abfolutely hereditary as

formerly; and the common ftock orancefl:or,from whom thede-

fcent mufl: be derived, is alfo different. Formerly the common
ftock was king Egbert; then William theconqueror ; afterwards

in James the firft's time the two com.n^oa-ftocks united, and fo

continued till the vacancy of the throne in 1688 : now it is the

princefs Sophia, in whom the inheritance was vefted by the new
king and parliament. Formerly the defcent was abfolute, ajid the

«.rown went to the next heir without any reftriftion : but now,

upon



2ri3 Tb<fRiGH'ts Book I,

upon the new fettlement, the inheritance is conditional ; being

limited to I'uch heirs only, of the body of the princefs Sophia,

as are proteftant members of the church of England, and are

married to none but proteftants.

And in this due medium confills, I apprehend, the true

conftitutional notion of the right of fucceffion to the imperial

crown of thefe kingdoms. The extremes, between which it

fleers, are each of them equally deftruQiive of thofe ends for

which focieties were formed and are kept on foot. Where the

magiftrate, upon every fucceflion, is elefted by the people,

and may by the exprefs provifion of the laws be depofed (if

not puniflied) by his fubjefts, this may found like the perfec-

tion of liberty, and look well enough when delineated on pa-

per ; but in practice will be ever produflive of tumult, con-

tention, and anarchy. And, on the other hand, divine in-

defeafible hereditary right, when coupled with the doctrine

of unlimited pafTive obedience, is furely of allconftitutions the

moft thoroughly flavifh and dreadful. But when fuch an

hereditary ligV, as our laws have created and veiled in the

royal flock, is clofely interwoven with thofe liberties, which,

we have feen \h a former chapter, are equally the inheritance

of the fubjefl ; this union will form a conflitution, in theory

the mofl beautiful of any, in pradlice the moil approved, and

I trufl, in duration the mofl permanent. It was the duty of

an expounder of our laws to lay this conflitution before the

fiudent in its true and genuine light: it is the duty of every

j';ood Englifhman to underflsnd, to revere, to defend it.

Chapter
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Chapter the fourth.

Of the K I N G 's r o y a l FAMILY.

TH E firfl and mofl: confiderable branch of the king's royal

family, regarded by the laws of England, is the queen.

The queen of England is either queen regent, queen confort,

or queen dowas^er. The queen regent, regnant, or fovereign,

is (he who .holds the crown in her own right ; as the firft (and

perhaps the fecond) queen Mary, queen Elizabeth, . and queen

Anne ; and fuch a one has the fame powers, prerogatives,

rights, dignities, and duties, as if fhe had been a king. This

was obferved in the entrance of the laH: chapter, and is ex-

prefsly declared by ftatute i Mar. I. ft, 3. c. i. But the queen

cofifort IS the-wife of the reigning -king; and fhe by virtue of

her marriage is participant of divers prerogatives above other

women (a).

And, firft, (he is a public perfon, exempt and diftin£t from

the king ; and not, like other married women, fo clofely con-

nefted as to have loft all legal or feparate exiftence fo long as the

marriage continues. For the queen is of ability to purchafe lands,

and to convey them, to make leafes, to grant copyholds, and do

other a6ls of ownerfliip, without the concurrence of her lord
;

vhlch no other marriedwoman cando(b): a privilege as old as the

(a) Finch. L. 8ff. (b) 4 Rep. 23.

Saxon
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Saxon aera (c). Siie is alfo capable of taking a grant from the

king, which no otlier wife is froin her hufband ; and in this

particular (he agrees with iht Augitjla, or piijpma regina con-

jux divi imperatoris of the Roman laws ; who, according to

Juftinian (d), was equally capable of making a grant to, and

receiving one from, the emperor. The queen of England

hath feparate courts and officers diflinft from the king's, not

only in matters of ceremony, but even of law j and her at-

torney and folicitor general are intitled to a place within the

bar of his majefty's courts, together with the king's counfel (e).

She maylikewife fue and be fued alone, without joining her

hnfband. She may alfo have a feparate property in goods as

well as land, and has a right to difpofe of them by will. In

fliort, fhe is in all legal proceedings looked upon as a feme fole,

and not as a feme covert ; as a fingle, not as a married woman

(F). For which the reafon given by fir Edward Coke is this :

becaufe the wifdom of the common law would not have the

king (whofe continual care and fludy is for the public, and circa

drdua regni) lo be troubled and difquieted on account of hii

wife's domeftic affairs ; and therefore it vcfls in the queen a

power of tranfafting her own concerns, without the intervention

of the king, as if (lie was an unmarried woman.

The queen hath alfo many exemptions, and minute preroga-

^ves. For inftance : (he pays no toll (g); nor is (lie liable to any

amercement in any court (h). But in general, unlefs where the

ku' has exprefsly declared her exempted, (he is upon the fame

footing with other fubjefts ; being to all intents and purpofes

the king's fubjeft, and not his equal : in like manner as, in the

imperial law, ** Augnfia legihusjoluta non tji (i)."

The queen hath alfofome pecuniary advantages, which form

her a diftinQ: revenue: as, in the firfl place, (he is intitled to an

u) S W. 'Jan. Angl. \. 41. (p) Co. Lilt. 133.
(n) Cod. 5. 16. 16. (ti) Finch. L. 185.

(V) Sel.1. tit. hop. 1. 6. 7. (i^ Ff. I. 3. 31.

•;;) Finth. L. U. Co. Litt. 133.

antient
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antient perquifite called queen-gold or aurum retinae ; which is

a royal revenue, belonging to every queen conlort during htf

marriage with the king, and due trom every pcrlon who hath

made a voluntary oflFering or fine to the king, amounting to

ten marks or upwards, for and in confuleration of any privileges,

j!;rants, licences, pardons, or other matter of royal favour con-

ferred upon him by the kmg : and it is due in the proportion of

one tenth part more, over and above the intire offering or fine

made to the king ; and becomes an a6lual debt of record to the

queen's majefty by the mere recording the fine (k). As, if aa

hundred marks of filver be given to the king for liberty to take

in mortmain, or to have a fair, market, park, chafe, or free

warren : there the queen is intitled to ten marks in filver, or

(what was formerly an equivalent denomination) to one mark,

in gold, by the name of queen-gold, or aurum r.'gina;; (1). But

no fuch payment is due for any aids or fubfidies granted to the

king in parliament or convocation ; nor for fines impofed by

courts on offenders, againft their will ; nor for voluntary pre-

fents to the king, without any confideration moving from him

to the fubjeft ; nor for any fale or contrafit whereby the prefent

revenues or poffeffions ot the crown are granted away or dimi-

Xiifhed (m).

The revenue of ixur antient queens, before and foon af-

ter the conquefi:, feerrts to have confined in certain refer-

vations or rents out of the demefne lands of the crown,

which were exprefsly appropriated to her majefly, diftin^

from the king. It is frequent in domefday-book, after

fpecifying the rent due to the crown, to add likewife the

quantity of gold or other renders referved to the qneen (n).

Thefe were frequently appropriated to particular purpofes ;

to buy wool for her majefty's ufe (o), to purchafe oyl for her

(k) Pryn. Aur. Reg. 1. In Lere, &c. confuetuJ. ut praepn/tt-us

(1) II Rep. 21. 4 Infl. 358. manerii 'veniertte Jcmina fua (regina)
(m) Ibid. Pryn. 6. MaJox- hirt. exch. /?» maner. praefentaret ci xviii tray

i4*- dinar, ut ejjet ipja laeto animo. Pjyn.
^ BeJffordfctre. Maner. Leflone redd. AppenH. to Aur' Reg. a, 3.
per annum xxiilib. ^c ad op'.is re (o) Caufa ceadnnandi lanam reginct.
itiae li uncias auri. Herefordfcire. Domefd. ibid.

lamp-.
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lamps (p), or to furnidi her attire from head to foot (q), which

was frequently very coftly, as one fmgle robe in the fifth year

of Henry II. flood the city of London in upwards of fourfcore

pounds (r). A praflice fomewhat fimilar to that of the eailern

countries, wher<i the whole cities and provinces were fpecifi-

cally affigned to purchafe particular parts of the queen's appa-

rel (s). And, for a farther addition to her income, this duty

of queen-gold is fuppofed to have been originally granted
;

thofe matters of grace and favour, out of which it arofe, being

frequently obtained from the crown by the powerful intercefli-

on of the queen. There are traces of its payment, though

obfcure ones, in the book of domefday and in the great pipe-

roll of Henry the firft (t). In the reign of Henry the fecond the

manner of colle6:ing it appears to have been well underftood,

and it forms a diflinfl head in the antient dialogue of the ex-

chequer (ij) written in the time of that prince, and ufually attri-

buted to Gervafe of Tilbury. From that time downwards it

was regularly claimed and enjoyed by all the queen conforts of

England till the death of Henry Vlll ; though after the accef-

fion of the Tudor family the collecting of it feems to have

been much neglefted : and, there being no queen confort after-

wards till the acceffion of James I. a period of near fixly years,

its very nature and quantity became then a matter of doubt

:

and, being referred by the king to the then chief juftices and

chief baron, their report of it was fo very unfavourable (w), that

queen Anne (though fhe claimed it) yet never thought proper to

exa£f it. In 1635, 1 1 Car. I. a time fertile of expedients for

raifing money upon dormant precedents in our old records (of

(p) Cfjitas Lundcn. Fro cho ad lam- farum ac Sjrorum— Uicorihus cii'iteites

fad. reginae. Mag. rot. pip. temp. Hen. attribuere, licvudo; haec ciiitas nu-
ll, ibid. lieri rediniiculum fraeheat^ haec in

(q) Ficecomes Berkejcire^ xvi J. pro collum, haec tn crines., (^c. Cic, in

cafpa reginae. (Mag.rot.pjp. i5---i2 Verrew.. lib. T^.cap. 33.
Hen. II. ibid.) Civitas Lund, carduhr.- (t) See Madnx. Dijciptct. epijlclar.

vario reginae xx j. Mag. Rot, a Hen. 74. Pryr. y/«r. Regin. Append. 5.
//. Mariox hid. excli. 419. (u) lib. 1. c. 1.6.

( ) Pro reba ad opus reginae, quiter (w) Mr. Prynne, with forne appear-
XX I. & ii s. 1-iii a. Mag. Ret. 5 ILit. ancrs of reafco, infinuates, that their

//. ibtd. 150. refearches w^re very fuperficial Aur.
(s) Soiere aiunt hariarcj reges Per- Reg. IZ5.

which
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which {hip-moncy was a fatal inftance) the king, at the peti-

tion of his queen Henrietta Maria, iffued out his writ for

levying it ; but afterwards purchafed it of his confort at tiie

price of ten thoufand pounds ; finding it, perhaps, too trifling

and troublefome td levy. And when afterwards, at the rcfto-

ration, by the abolition of the military tenures, and the fines

that were confequent upon then), the little that legally re-

mained of this revenue was reduced to almofl nothing ai all, in

vain (lid Mr. Prynne, by a treatife which does honour to his

abilities as a painful and judicious antiquarian, endeavour to

excite queen Catherine to revive this antiquated claim.

Anoti-if.r antient perquifite belonging to the queen confort,

mentioned by all our old writers (x), and, therefore only,

v/orthy notice, is this : that on the taking of a whaU on the

coafls, which is a royal fifh, it fhall be divided between the

king and queen ; the head only being the king's property, and

the tail of it the queen's. *' De fiurgione obfer-jetury quod rex

** ilium habebit iniegrum : de balena vera fufficit, ft rex haheat

*' caput y et regina caudamP The reafon of this whimfical

divifion, as affigned by our antient records (y), was, to furnifh

the queen's wardrobe with whalebone.

But farther : though the queen is in all refpcQis a fubjecEl-,

yet, in point of the fecurity of her life and perfon, fiie is put on

the fame footing with the king. It is equally treafon (by the

flatute25 Edw.lII.) to compafs or imagine the death ©four lady

the king's companion, as of the king himfelf : and to violate, or

defile, the queen confort, amounts to the fame high crime ; as

well in the perfon committing the fa6t, as in the queen herfelf,

if confenting. A law of Henry the eighth (z) made it treafon alio

forany woman, who was not a virgin, to marry the kingwithout

informing him thereof: but this law wasfoon after repealed ; it

trefpalTing too ftrongly, as well on natural juftice, as female mo-

(x) ^.a-aon /. ^. <. 3. Britcu. c. 17. (y) Pry,n. Aur. Reg. 127.
Flet. /. I.e. 45 & 45. {z) Stit. 33 Hen. VIII. g. 21.

ceflv.
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defty. If however the queen be accufed of any fpecles of trea-

fon, fhe ihall (whether confort or dowager) be tried by the

houft of peers, as queen Ann Boleyn was in 28 Hen. VIII.

The hufband of a queen regnant, as prince George of Den-
mark was to queen Anne, is her fubje^t ; and may be guihy of

high treafon againft her : but, in the inflance of conjugal fide-

lity, he is not fubjefted to the fame penal reftriftions. For
which the reafon feems to be, that, if a queen confort is un-

faithful to her royal bed, this may debafe or baflardize the

heirs to the crown ; but no fuch danger can be confequent on

the infidelity of the huiband to a queen regnant.

A c^UEEN dowager is the widow of the king, and as fuch

enjoys moft of the privileges belonging to her as queen confort.

But it is not high treafon to confpire her death ; or to violate

her chaftify, for the fame reafon as was before alleged, be-

cau'e the fucceflion to the crown is not thereby endangered.

Yet ftill, pro dignitate regali, no man can marry a queen dow-

ager without fpecial licence from the king, on pain of forfeit-

ing his lands and goods. This fir Edward Coke (a) tells us was

enafied in parliament in 6 Hen. VI. though the ftatute be not

in print. But fhe, though an alien born, fhall ftill be intitled

to dower after the king's demife, which no other alien is (b).

A queen dowager, when married again to a fubjeft, doth not

lofe her regal dignity, as pecrefles dowager do their peerage

when they marry commoners. For Katherine, queen dowa-

ger of Henry V. though fhe married a private gentleman,

Owen ap Meredith ap Theodore, commonly called Owen Tu-

dor
;
yet, by the name of Katherine queen of England, main-

tained an aftion againft the bifhop of Carlifle. And fo the

queen dowager of Navarre marrying with Edmond, brother

to king Edward the firft, maintained an aftion of dower by the

name of queen of Navarre (c).

(s) Inft. 18. See Riley's Plac Pari. ^74. (c) z Inft. 50.

(b) Co. Litt. 31.

The
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The prince of Wales, or heir apparent ta the crown, and

alfo his rcyal confort, and the princefs royal, ofeldeft daughter

of the king, archkcv/iic peculiarly regarded by, the laws. For,

by ftatute 25 Edw. HI, to compafs or confpire the death of the

former, or to violate tiie chaftity of either of the latter, are as

much high trealon, as to confpire the death of the king, or

violate the chaftity of the queen. And this upon the fame

reafcn, as was before given ; becaufe the prince of Wales is

next in fucceflion to the crown, and to violate his wife might

taint the blood royal with baliardy : and the eldeft daughter of

the king is alfo alone inheritable to the crown, in failure of if-

fue male, and thcr^tore more refpected by the laws than any

of her younger iifter-3; infomuch that upon this, united with

other (feodal) principles, while our military tenures were iii

force, the king might levy an aid for marrying his eldeil

daughter, and her onJy. The heir apparent to the crown is

ufually made prince of Wales and earl of Chefter, by fpecial

creation, and inyeftiture ; but, being the king's eldert fon, he is

by inheritance duke of Cornwall, without any new creation (d).

The younger fons and daughters of the king, who are not

in the immediate line of fucceflion, are little farther regarded by

the laws, than to give them precedence before all peers and pub-

lic officers as well ecclefiaftical as temporcil. This isdbne by the

ftatute 31 Hen. "\^1I1, c. 10. which enacts that no perfor, except

the king's children, (hall prefume to fit or have place at the {ide

of the cloth of eftate in the parliament chamber; and that cer-

tain great officers therein named fliall have precedence above atl

dukes, except only fuch as ihall happen to be the king's fon,

brother, uncle, nephew- (which fir Edward Coke (e) explains to

fignify grandfon or nepos) or brother's or filler's fon. But under

the defcription of the king's chi!dre7i his ^ratuljons are held to be

included, without having recourfe Jo fir Edward Coke's inter-

(>i)8Rep. I. Scld tit. of hoD. a. 5. (e) 4 Iml. 361. >.

Vol. I. P pretation
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pretation of nephew : and therefore when his late majefty cre-

ated his grandfon, the fecond fon of Frederick prince o£ Wales
deceafed, duke of York, and referred it to the houfe of lords to

fettle his place and precedence, they certified (f) that he ought

to have place next to the duke of Cumberland, the king's youn-

g^eft fon ; and that he might have a feat on the left hand of the'

cloth of eftate. But when, on the acceflion of his prefent ma-
jefty, thofe royal perfonages ceafed to take place as the chil-

dren, and ranked only as the brother and uncle, of the king,

they alfo left their feats on the fide of the cloth of eftate : fo

that when the duke of Gloucefter, hismajefiy's fecond brother,

took his feat in the houfe of peers (g), he was placed on the

upper end of the earl's bench (on which the dukes ufually fit)

next to his royal highnefs the duke of York. And in 1 7 1

8

upon a queftion referred to all the judges by king George I. it

was refolved by the opinion of ten againfl the other two, that

the education and care of all the king's grandchildren while

minors, and the care and approbation of their marriages,

when grown up, did belong of right to his majefty as king of

this realm, during their father's life (h). And this may fuffice

for the notice, taken by law, of his Majefty's royal family.

(0 Lords Journ. 24 Apr. 1760. (h) Fortefc. Al. 401—440.

(g) IbiJ. 10 Jan. 1765.

Chaptir
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Ch.^pter the fifth.

Of the councils delonging to the KING.

THE third point of view, in which we are to conficier the

king, is with regard to his councils. For, in order to

afliil him in the difcharge of his duties, the maintenance of his

dignity, and the exertion of his prerogative, the law hath af-

figned him a diverfity of councils to advife with.

1. The firflof thefe is the high court of parliament, where-

of we have already treated at large.

2. Secondly, the peers of the realm are by their birth he-

reditary counfellors of the crown, and may be called together

by the king to impart their advice in all matters of importance

to the realm, either in time of parliament, or, which hath

been their principal ufe, when there is no parliament in be-

ing (a). Accordingly Brafton (b), fpeaking of ihe nobility of

his time, fays they might properly be called " confides, a con^

*^ fulendo ; reges enim iales fibi ajfccia7it ad confidendumP And
in our law books (c) it is laid down, that peers are created for

two reafons ; l. Ad ccnfulen^.uTn^ 2. Ad dcfendenditm regem:

for which rcafons the law gives them certain great and high

privileges ; fuch as heedom from arrefis, ^r. even when no

parliament is fitting: becaufe the law intends, that they are

always aflifting the king with their counfel for the common-
wealth ; or keeping the realm in fafety by their prowefs and

valour.

(a) Co. Liu. 11^,



228^ The Ki curs Book I.

Instances of conventions of the peers, to advife the king,

Isave been in former times very frequent ; though now fallen

into difufe, by reafon of the more regular meetings of parlia-

ment. Sir Edward Coke (d) gives us an extraO: of a record,

5 Hen. .IV. concerning an exchange of lands between the king

and the earl of Northumberland, wherein the value of each

•was agreed to be fettled by advice of parliament (if any fhould

be called before the feafl: of St. Lucia) or otherwife by advice of

the grand council (of peers) which the king promifes to aflem-

ble before the faid feaft, in cafe no parliament fhall be called.

Many other inftances of this kind of meeting are to be found un-

der our antient kings : though the formal method of convoking

them had been fo long left off, that when king Charles I, in

1640 iflued out writs under the great feal to call a great council

of all the peers of England to meet and attend his majefty at

York, previous to the meeting of the long parliament, the

earl of Clarendon (e) mentions it as a new invention, not be-

fore heard of ; that is, as he explains himfelf, fo old, that it

had not been pradtifcd in fome hundreds of years. But, though

there had not fo long before been an inftance, nor has there

been any fmce, of aflembling them in fo folemn a manner, yet^

in cafes of emergency, our princes have at feveral times thought

proper to call for and confult as many of the nobility as could

eafily be got together: as was particularly the cafe with king

James the fecond, after the landing of the prince of Orange •

and with the prince of Orange himfelf, before he called that

convention parliament, which afterwards called him to the

throne.

Besides this general meeting, it is ufually looked upon to

be the right of each particular peer of the realm, to demand an

audience of the king, and to lay before him, with decency and

refpefl, fuch matters as he fhall judgeof importance to the pub-

lic vv-eal. And therefore, in the reign of Edwardthell.itwasmade

an article of impeachment in parliament againft the two Hugh

(d) 1 Ina.no.
i

{s) Hift, b. a.

Spencers,
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Spencers, father and Ton, for which ihey were banifhcd the

kingdom, " that they by their evil covin would not fufTer the

" great men ot the realm, the king's good counfellors, tofpeak

" with the king, or to come near him ; but only in the pre-
*' fence and hearing of the faid Hugh the father and Hugh the

*' fon, or one of them, at their will, and according to fuch
*' things as pleafed them (f)"

3. A THIRD council belonging to the king, are, according

to fir Edward Coke (g), his judges of the courts of law, for

law matters. And this appears frequently in our flatute?, par-

ticularly 14 Edw. III. c. 5. and in other books of law. So

that when the king's council is mentioned generally, it muft be

defined, particularized, and underdood, fecundum fubje^am

materiam ; and, if the fubjeQ: be of a legal nature, then by the

king's council is underftood his council for matters at law ;

namely, his judges. Therefore when by ftatute 16 Ric. II. c.

5. it was made a high offence to import into this kingdom any

papal bulles, or other proceffes from Rome ; and it was enaft-

ed, that the offenders fliould be attached by their bodies, and

brought before the king and his council to anfwer for fuch of-

fence ; here, by the expreffions of king's council, were un-

derftood the king's judges of his courts ofjuftice, the fubjeft

matter being legal : this being the general v/ay of interpret-

ing the word, council (h).

4. But the principal council belonging to the king is his

privy council, which is generally called, by way of eminence, the

council. And this, according to fir Edward Coke's defcription of

it (i), is a noble, honourable, and reverend affembly, of the king

and fuch as he wills to be of his privy council, in the king's court

or palace. The king's will is the fole conflituent of a privy coun-

fellor; and this aifo regulates their number, which of antient

time was twelve or thereabouts. Afterwards it increafed to fo

large a number, that it was found inconvenient for fecrefy and

(0 4 Inft. 53. (h) 3 Ir.ft. 125.

(g) I loft, no, (i) 4 loft, S3.

P 3 difpatcK;
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difpatch ; and therefwe king Charles the fecond in 1679 limit-

ed it to thirty : whereof fifteen were to be the principal offi-

cers of ftate, and thofe to be counfellors, virtute officii ;
and the

other fifteen were compofed of ten lords and five commoners

of the king's choofing (k). But fince that time the number has

been much augmented, and now continues indefinite. At the

fame time alfo, the antient office of lord prefident of the coun-

cil was revived in the perfon of Anthony Earl of Shaftfijury; an

officer, that by the (latute of 31 Hen. VIII. c. 10. has prece-

dence next after the lord chancellor and lord treafurer.

Privy counfellors are made by the king's nomination, v/ith-

out either patent or grant ; and, on taking the necefTary oaths,

they become immediately privy counfellors during the life or

the king that choofes them, but fubjed to removal at his dif-

cretlon.

The duty of a privy counfellor appears from the oath of of-

fice (1), which confifls of feven articles : i. To advife the king

according to the beft of his cunning and difcretion. 2. To ad-

vife for the king's honour and good of the publick, without

partiality through affeftion, love, meed, doubt, or dread. 3.

To keep the king's counciffecret. 4. To avoid corruption. 5.

To help and ftrengthen the execution of what fhall be there

refolved. 6. To v/ithftand all perfons who would attempt the

contrary. And, laftly, in general, 7. To obferve, keep, and

do all that a good and true counfellor ought to do to his fove-

reign lord.

The povjer of the privy council is to enquire into all ofTences

againfl: the government, and to commit the offenders to fafe cuf-

tody, in order to take their trial in fome of the courts of law. But

their jurifdiflion herein is only to enquire, and not to punifh

:

and the perfons committed by them are entitled to thtw habeas

corpus by ftatute 16 Car. I. c. 10. as much as if committed by an

ordinary juftice of the peace. And, by the fame ftatute, the court

of ftar-chambcr, and the court of requefts, both of which con-

(K) Temple'i Mero. part, >,.
(1) 4 Inft. 54.

fifted
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fifled of privy counfellors, were diflblved ; and it was declareci

illegal for them to take cognizance of any matter of property,

belonging to the fubjecls of this kingdom. But, in plantation

or admiralty caufes, which arofe out of the jurirdi<5tion of this

kingdom; and in matters of lunacy and idiocy (m), being a fpe-

cial flower of the prerogative ; with regard to thefe, although

they may eventually involve qucftions of extenilve propefty,

the privy council continues to have cognizance, being the court

of appeal in fuch caufes: or, rather, the appeal lies to the king's

majefty himfelf in council. Whenever alfo a queftion arifes

between two provinces in America or elfewhere, as concerning

the extent of their charters and the like, the king in his council

exercifes original jurifdi9:ion therein, upon the principles of

feodal fovereignty. And fo likewife when any perfon claims

an ifland or a province, in the nature of a feodal principality,

by grant from the king or his ancedors, the determination of

that right belongs to his majefl:y in council : as was the cafe of

the earl of Derby with regard to the ifle of Man in the reign

of queen Elizabeth, and of the earl of Cardigan and others,

as reprefentatives of the duke of Montague, with relation to

the ifland of St. Vincent in 1 764. But from all the dominions,

of the crown, excepting Great Britain and Ireland, an appellate

jurifdiflion (in the lafl: refort) is vefl:ed in the fame tribunal

;

which ufually exercifes its judicial authority in a committee of

the whole privy council, who hear the allegations and proofs,

and make their report to his majefl:y in council, by whom the

judgment is filially given.

As fo the qualifications of members to fit at this board : any'

natural born fubje6l of England is capable of being a member ot

the privy council ; taking the proper oaths for fecurity of the go-

vernment, knd the f6ft for fecurity of the church. But, in order

to prevent any perfons under foreign- attachments from infiiiua-'

ting themfiglves into this important trufl:, as happened in the reign"

of king William in many infl;ances, it is enafited by the aft offet-

ilement(n), that no perfon born out of the dominions of the crovyn

(m) 3 p. Wms. 108. (n) Stat, u & 13 Will. III. c. 2.

P 4 of



a32 77*^ Rights BookI.
ofEnglanc^, unlefs born of Englifli parents, even though na-

turalized by parliament, (hall be capable of being of the privy

council.

The privileges of privy counfellors, as fiich, confift princi-

pally in the fecurity virhich the law has given them againft at-

tempts and confpiracies to deftroy their lives. For, by ftatute

3 Hen. VII. c. 14. if any of the king's fervants, of his houfhold,

confpire or imagine to take away the life of a privy counfellor,

it is felony, though nothing be done upon it. And the reafon

of making this ftatute, fir Edward Coke (o) tells us, was be-

caufe fuch fervants have greater and readier means, either by

night or by day, to deftroy fuch as be of great authority, and

near about the king : and fuch a confpiracy was, juft before this

parliament, made by fome of king Henry the feventh's houf-

hold fervants, and great mifchief was like to have enfued there-

upon. This extends only to the king's menial fervants. But

the flatute 9 Ann. c. 16. goes farther, and ena^ls, that any

perfons that (hall unlawfully attempt to kill, or fhall unlawful-

ly aflault, and ftrike, or wound, any privy counfellor in the

execution of his office, (liall be felons, and fufFer death as fuch.

This flatute was made upon the daring attempt of the fieur

Gulfcard, who (tabbed Mr. Harley, afterwards earf of Oxford,

v/ith a penknife, when under examination for liigh crimes in a

committee of the privy council.

The dijfolution of the privy council depends upon the king's

pleafure ; and he may, whenever he thinks proper, difcharge

any particular member, or the whole of it, and appoint ano-

ther. By the common law alfo it was dilTolved ipfo faclo by

the king's demife ; as deriving all its authority from him. But

now, to prevent the inconveniencies of having no council in be-

ing at the acceflion of a new prince, it is enafted by ftatute 6
Ann. c. 7. that the privy council (hall continue for fix months

after the demife of the crown, unlefs fooner determined by the

fuccefTor.

(o) 3 Inft. 38.

Chapter
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Chapte,r the sixth.

Of thf KING'S DUTIES.

I
Proceed next to the duties, incumbent on the king by our

conftitution ; in confideration of which duties his dignity and

prerogative are eftablifhed by the laws of the land : it beng a

maxim in the law, that protection and fubjeQion are reciprocal

(a). And thefe reciprocal duties are what, I apprehend, were

meant by the convention in 1688, when they declared that

king James had broken the original contra^ between king and

people. But however, as the terms of that original contract

were in fome meafure difputed, being alleged to exifl princi-

pally in theory, and to be only deducible by reafon and the

rules of natural law ; in which dedu6lion different underfland-

ings might very confiderably differ ; it was, after the revolu-

tion, judged proper to declare thefe duties exprefsly, and to

reduce that contraQ: to a plain certainty. So that, whatever

duties might be formerly raifed by weak and fcrupulous minds

about the exiftence of fuch an original contraft, they muft now
entirely ceafe ; efpecially with regard to every prince, who
hath reigned fince the year i688.-

r

The principal duty of the king is,"fb govern his people ac-

cording to law. Nee regibus infinita aut libera potejlas, was the

conftitution ofourGermanancefl:orsonthecontinent(b). And this

is not only confonant to the principles of nature, of liberty, of

(*) 7 Rep- 5« (b) TtK. de mor. Germ. c. 7.

reafon.
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reafon, and of fociety, but has always been eileemed an exprefs

part of the common law of England, even when prerogative

was at the higheO:. " The king," faith Braaon (c),"who

wrote under Henry III. " ought not to befubjecl to man, but
" to God, and to the law ; for the law maketh the king. Let
'* the king therefore render to the law, what the law has invefl:-

" ed in him with regard to others ; dominion, and power : for

** he is not truly king, where will and pleafure rules, and not

** the law." And again (d) ; " the king alfo hath a fuperior,

" namely God, and alfo the law, by which he was made a

** king." Thus Erafton: and Fortefcue alfo (e), having firfl

well diftinguiflied between a monarchy abfolutely and defpoti

cally regal, which is introduced byconquefl: and violence, and

a political or civil monarchy, which arifes from mutual confent

;

.'of which laft fpecies he afferts the government of England to

be) immediately lays it down as a principle, that " the king of

*' England muft rule his people according to the decrees of the

** laws thereof: in fo much that he is bound by an Oath at his

** coronation to the obfervance and keeping of his own law."

But to obviate all doubts and difficulties concerning this matter,

it is exprefsly declared by flatute 12 & 13 W. III. c. 2. that

*' the laws of England are the birthright of the people thereof;

*' and all the kings and queens who Ihall afcend the throne of

*• this realni ought to adminitter the government of the fame

'* according to the faid laws ; and all their officers and minifters

** ought toferve them refpedlively according to the fame: and

** therefore all the laws and (latutes of this realm, for fecuring

*' the eflabUlIied religion, and the rights and liberties of the

'* people thereof, and all other laws and ftatutes of the fame

" now in force, are by his majcfty, by and with the advice

" and confent of the lords fpiritual and temporal and commons,
** and bv authority of the fame, ratified and confirmed accor-

" cingly.'*

Aktd, as to the terms of the original contra£l: between king

and people, thefc I apprehend to be now couched in the coro-

{c)L. i.f. 8. (0 G. s Si' 34.

(j) L. 1. c. 16. §. 3.

ration
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ration oatb, which by the ftatutc i W. & M. ft. i.e. 6. is to

be adminiftered to every king and queen, who fhall fucceed to

the imperial crown of thefe realms, by one of the archbifliops

or bifhops of the realm, in the prefence of all the people ; who

on their parts do reciprocally take the oaths of allegiance to the

crown. This coronation oaih is conceived in the following

terms

:

"^

" The archhijl^op or bijijops JlmJlfay, Will you folemnly pro-

** niife and fwear to govern the people of this kingdom of En-
** gland, and the dominions thereto belonging, according to

*' the ftatutes in parliament agreed on, and the laws and cuftoms
** of the fame ?

—

The king or queen ft)allfay, I folemnly pro-

'* mife fo to do.

** Arcbbifjcfp or biJJjop. Will you to your power caufe law
*' and juftice, in mercy, to be executed in all your judgments?—<•

*' Kirig or queen. I will.

" Archbifjop or biffjop. Will you to the utmofl: of your
** power maintain the laws of God, the true profeflion of the

** gofpel, and the proteftant reformed religion eftabliflied by
*' the law ? And will you preferve unto the biihops and clergy

" of this realm, and to the churches committed to their charge,

" all fuch rights and privileges as by law do or fhall appertain
** unto them, or any of them ?

—

King or queen. All this I pro-
** mife to do.

** After this the king or queen, laying his or ber hand upon ths

" holy gofpelsy Jlmllfay, The things which I have here before

" promifed I will perform and keep .- fo help me God. And
''' then pall kifs the book:'

This is the form of the coronation oath, as it is now pre-

fcribed by our laws : the principal articles of which appear to be

at leaft as antient as the mirror of juftice(f), and even as the time

of Bra(Q:on(g): but the wording of it was changed at the revolu-

tion, becaufe (as the ftatute alleges) the oath itfelf hath been

(; ) Cap, I. §. 2. (g) L. 3. tr. J. f. 5.

framed
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framed in doubful words and exprefTions, with relation to ar-

trent laws and conititutions at this time unknown (h). How-
e\er, in what form foevgr it be conceived, this is moil: indifpu-

rably a fundamental and original exprefs contract ; though

noubtlefs the duty of protection is impliedly as much incum-

hcnt on the fovereign before coronation as after ; in the fame

manner as allegiance to the king becomes the duty of the fub-

jecl immediately on the defcent of the crown, before he has

taken the oath of allegiance, or whether he ever takes it at all.

'fhis reciprocal duty of the fubjecl will be confidered in its

proper place. At prefent we are only to obferve, that in the

king's part of his original contract are expreffed all the duties

that a monarch can owe to his people ; "viz. to govern accord-

ing to law ; to execute judgment in mercy : and to maintain

the eflablillied religion. And withrcrpe6t to the latter of thefe

»luee branches, we may farther remark, that by the act of

union, 5 Ann. c. 8. two preceding llatutes are recited and con-

firmed ; the one of the parliament of Scotland, the other of

the parliament of England : which ena£t ; the former, that

every king at his acceflion fnal! take and fubfcribe an oath, to

preferve the proteilant religion and prefoyterian church go-

vernment in Scotland ; the latter, that at his coronation he {hall

take and fubfcribe a fimilar oath, to preferve the fettlement of

the church of Englajnd within England, Ireland, Wales, and

Berwick, and the territories thereunto belonging.

(h) In the old foiio abridgement of perges. JilapiJcz cu perJuade la core-

the ftatntes, printed by Lettou and ne a Jcun poiair recppeller en launcien

Machlinia in the leign of Edward VI. efiate^ et quH gardera U peas de fcynt

(penes v.e) there is preferved a copy of efglife et al clergie et al people de ben

the old coronation oath; which, as the accorde^et quilfacefaire en tiutezjesi

bock is txtremelv fcarce, I will here jugementezctvel et droit jtijlice cue dif-

tranfciibe. Ceo eji le ferement que le roy crecion et mijericorde^et quil graujite-

jurre a fcutt coror.cment : que il garde- ra a tenure /ez lejes et cujlumez, du
ra et tncintemra lez droitez et lezfran- roialme, et a foun poiair lezface gar-

-^kifcz de feynt efglife grauntez aunci- der et affermer que lez gentez du peo-

enneiit diz drcitez roys chrijliens d En- ph avont faitez et efliez, et les mal-
gktere, et quil gardera touted fez ter- I'Cjs leyz et cuflutres de tout cujlera^ et

r^-z honoures et dignitees droiturelx et ferme peas ct cjlcblie alpeople defoun

franks del coron du rcialme d Engletere roialme en ceo garde efgardera a foun
en tat mansr dentierte fanz null ma- paatr : cop/e Dteu luy aide. Tit, fa-
lser damenufepicnty et hsi droitea dif- cratr.sntKm regis, fol. m. ij.

Chapter
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Chapter the s r v e n t h.

Of the KING'S PREROGATIVE.

T was obferved in a former chapter (a), that one of tht?

principal bulwarks of civil liberty, or (in other words) of

the Britifli conflitution, was the limitation of the king's prero-

gative by bounds fo certain and notorious, that it is impoflTible

he Ihould ever exceed them, without the confent of the peo-

ple, on the one hand ; or without, on the other, a violation

of that original contraft, which in all ftates impliedly, and in

ours mod exprefsly, fubfifts between the prince and the fubjefl.

It will now he our bufmefs to confider this prerogative minute-

ly ; to demonftrate its neceffity in general ; and to mark out in

the mofl: important inftances its particular extent and reftric-

f ions : from which confiderations this conclufion will evidently

follow, that the powers which arevefled in the crown by the

laws of England, are neceffary for the fupport of fociety
j

and do not entrench any farther on our natural liberties, than

is expedient for the maintenance of our civil.

There cannot be a ftronger proofof that genuine freedom,

which is the boaft of this age and country, than the power of

difcufllng and examining, with decency and refpe6l, the limits of

the king's prerogative. A topic, that in fome former ages was

thought too delicate and facred to be profaned by the pen of a

iubjed. It was ranked among the arcana imperii; and, like the

(1) Chap. I. page 542.

rnvfteries
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royfteries of the 3a;z5 dea^ was not fufFered to be pried into by

any but fuch as were initiated in its fervice : becaufe perhaps the

exertion of the one, hke the folemnities of the other, would

not bear the infpeflion of a rational and fober enquiry. The
glorious queen Elizabeth herfelf made no fcruple to direft her

parliaments to abftain from difcourfing of matters offtate (b) ;

and it was the condant language of this favorite pnncefs and

her minifters, that even that augufl: afiembly ** ought not to

*' deal, to judge, or to meddle, with her majcfty's prerogative
'

" roval (c)." And her fucceflbr, king James the firfl-, who

had imbibed hvgh notions of the divinity of regal fway, more

than once laid it down in his fpeeches, that " as it Is atheifm

*' and blafphemy in a creature to difpute what the deity may
*' do, fo it is prefumption and fedition in a fubjeft to difpute

*' Vv'hat a king may do in the height of his power : good chrif-

** tains, he adds, will be content with God's will, revealed in

" his word ; and good fubje6ts will reft in the king's will, re-

" vcaled in bis law (d).**

But, whatevermight be the fentlments of fome ofour prin-

ces, this was never the language of our antient conftitution

and laws. The limitation of the regal authority was a firft

and eflential principle in all the Gothic fyftems of govern-

ment eftabliflied in Europe ; though gradually driven out and

overborne, by violence. and chicane, in moft of the kingdoms

on the continent. We have feen, in the prece'ding chapter,

the fentiments of Braflon and Fortefcue, at the diftanc? of

two centuries from each other. And fir Henry Finch, under

Charles the firft, after the lapfe of two centuries more, though

he lays down the law of prerogative in very ftrong and em-

phatical terms, yet qualifies it with a general reftri6lion, in

regard to the liberties of the people. " The king hath a

" prerogative in all things, that are not injurious to the fub-

" ie^: ; for in them all it muft be remembered, that the king's

*' prerogative ftretcheth not to the doing ofany wrong (e)." Nihil

(K) Dtwes. 479. (<1) Kin^ James's works. 557. 531.

(c) Ibtd. 643. (e) Finchi L. 84, 85.

enim
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efiim aliiid pGtefl rex, nijt idJolmn quod de juFe pftefl (f). And
here it may be fome iatisfedion to remark, how widely the

civil law difFers from our own, with regard to the authority oi"

the laws over the prince, or (as a civilian would rather have ex-

prefled it) the authority of the prince over the laws. It is*

maxim of the Englilh law, as we have feen from Bra^Lon, that

" rex debet ejfe fub lege, quia lex facit regem ;" the imperial

Uw will tell us, that " in omnibus, imperatoris excipiturfortuna

%

" cui ipfas leges Dens fvbjecit (g)." We fliall not long hefitate

to which of them to give the preference, as moil: conducive to

thofe ends for which focieties were framed, and are kept toge-

ther ; efpecially as the Roman lawyers themfclves fieem to be

fcnfible of the unreafonablenefs of their own conftitution. ^* Decet
*' tamen principem," iiiys Paulus, " fervare leges, quibus ipfe
** plutus efl (h).'* This is at once laying down the principle

of defpotic power, and at the fame time acknowleging its ab-

furdity. 1

By the word prerogative we ufually underfland that fpecial

pre-eminence, which the king hath, over and above all other

perfons, and out of the ordinary courfe of the com.mon law in

right of his regal dignity. It fignifies, in its etymology, (from

prae arid rogo) fomething that is required or demanded before

or in preference to, -all others. And hence it follows, that it mud
be in its nature fingular and eccentrical ; that it can only be

applied to thofe rights and capacities which the king enjoys

alone, in contradiilinSion to others, and not to thofe which

he enjoys in common with any of his fubje6:s : for if once

any one prerogative of the ciown could be held in common
with the fubjeft, it would ceaCe to be prerogative any longer.

And therefore Finch (i) lays it down as a maxim, that the pre-

rogative is that law in cafe of the king, which is law in no caic

of the fubjed.

Prerogatives are either dire£l or incidental. The direH

are fuchpofitive fubftantial parts of the royal charaCier and au-

(OBraaon. /. 3. tr. j. c, 9. (h) Ff- 32. i. j^,

(g) A'w. 105. ^. 2. • ' (i) Fihch. L. £3..

.,• thority^



i!4-<5
7~^^ Rights Book I.

thority, as »nre rooted in and fpring from the king's political

perfon, confidered merely by itfelf, without reference to any

other extrinfic circumliance ; as, the right of fending embaf-

fadors, of creating peers, and of making war or peace. But

fuch prerogatives as are incidetital hear &\v/ays a relation to

fomething elfe, dillinft from the king's perfon ; and are indeed

only exceptions, in favour of the crown, to thofe general rules

that are eftablifhed for the reft of the community : fuch as,

that no cofts ihrll be recovered againft the king ; that the king

can never be a joint-tenant ; and that his debt Ihall be preferred

before a debt to any of his fubjefts. Thefe, and an infinite

numl>er of other inftarrces, will better be underftood, wheni

we come regularly to confider the rules themfelves, to which

thefe incidental prerogatives &re exceptions. And therefore

we will at prefent only dwell upon the king's fubftantive or di-

rect prerogatives.

These fubftantive or dire6V prerogatives may again be di-

vided into three kinds : being fuch as regard, firft, the king's

royal character ; fecondly, his royal authority ; and, laftly, his

royal income. Thefe are neceffary, to fecure reverence to his

perfon, obedience to his commands, and an affluent fupply for

the ordinary expences of government ; without all of which

it is impofiible to maintain the executive power in due inde-

pendence and vigour. Yet, in every branch of this large and

extenfjve dominion, our free conftitution has interpofed fuch

feafonable checks and reftii<5lions, as may curb it from tram-

pling on thofe liberties, which it was meant to fecure and ef-

tablifli. The enormous weight of prerogative (if left to itfelf,

as in arbitrary government it is) fpreads havpc and deftru6lion

among all the inferior movements : but, when balanced and

bridled (as with us) by ils proper counterpoife, timely and ju-

dicioufly applied, its operations are then equable and -regular,

it invigorates the whole machine, and enables every part to

anfwer the end of its conilrudion.

In theprefent chapter we fliall only confider the two firft of

thefe divifions, which relate to the king^s political chara^er and

autboritj ;
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authority: or, in other words, h\s dignity &r\dr^g2i\ power ^ to

vvhich laft the name of prerogative is frequently narrowed and

confined. The otiier divifion, which forms the rcyal revenue^

will require a diftinft examination ; according to the known
diftribution of the feodal writers, who diflinguifli the royal

prerogatives into the inajora and minora regalia^ in the latter

of which claffes the rights of the revenue are ranked. For,

to ufe their own words, " majora regalia imperii prae-eminen~
*' tiamfpeLlant ; minora vero ad commodum p7ciiniariiim imme-
" diate attinent ; et haec proprie fifcalia flinty et adjus Jifci pcr-

" tinent (k)."

First, then, of the royal dignity. Under every monarchi-

cal eftablifliment, it is neceflary to diftinguifti the prince from

his fubjects, nor cnly by the outward pomp and decorations of

majerty ; but alfo by afcribing to him certain qualities, as in-

herent in his royal capacity, diftifi«5l from and fuperior to thofe

of any other individual in the nation. For, though a philofo-

phical mind will confider the royal pcrfon merely as one man
appointed by mutual confent to prefide over many others, and

will pay him that reverence and duty which the principles of

fociety demand, yet the mafs of mankind will be apt to grow

infolent and refra<5lory, if taught to confider their prince as a

man of no greater perfeftion than themfelves. The law there-

fore afcribes to the king, in his high political charafter, not

only large powers, and emoluments which form his prerogative

and revenue, but likewife certain attributes of a great and

tranfcendent nature ; by which the people are led to confider

him in the light of a fuperior being, and to pay him that awful

refpeO:, which may enable him with greater eafe to carry on

the bufinefs of government. This is what I underfland by

the royal dignity, the feveral branches of which we will, now

proceed to examine.

I. And, fird, the law afcribes to the king the attribute of

fovsreignty^o-: ^vc-trnm^ncQ.^' Rex eji vicarius,^ faysBra6on{l),
** et ntiniJlerDci in terra: omnii quidemfuheo ejiy et ipfefub nuJh,

(k) Peregrir,. dejurejifc. I. i, c.i. num. 9. (1) /. i. c, 8.

Vol. I. CL "
«'/
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*^
nifi tantum fiib Deoy He is faid to have imperial dignity;

and in charters before the conquefl is frequently ftiled bajtleus

and imperator, the titles refpeflively afliimed by the emperors

of the eaft and well (m). His realm is declared to be an em-

pire, and his crown imperial, by many a6ts of parliament,

particularly the flatutes 24 Hen. VIII. c. 12. and 25 Hen.VIil.

c. 28 (n) ; which at the fame time declare the king to be the

fapreme head of the refllm in matters both civil and ecclefia-

ftical, and of confequence inferior to no man upon earth, de-

pendent on no man, accountable to no man. Formerly there

prevailed a ridiculous notion, propagated by the German and

Italian civilians, that an emperor could do many things which a

king could not, (as the creation of notaries and the like) and

that all kings were in fome degree fubordinate and fubjeft to

the emperor of Germany or Rome. The meaning therefore

of the legiflature, when it ufes thefe terms o^ empire and impe-

rial, and applies them to the realm and crown of England, is

"only to aflert that our king is equally fovereign and indepen-

dent within thefe his dominions, as any emperor is in his em-
pire (o) : and owes no kind of fubjedion to aiiy other potentate

upon earth. Hence it is, that no fuit or action can be brought

againft the king, even in civil matters, becaufe no court can

have jurifdiftion over him. For all jurifdidion implies fuperio-

rity of power : authority to try would be vain and idle, with- ,

out an authority to redrefs ; and the fentence of a court would be

contemptible, unlefs that court had power to command the exe-

cution of it : but who, fays Finch (p), fhall command the

king ? Hence it is likewife, that by law the perfon of the king

is facred, even though the meafures purfued in his reign be

completely tyrannical and arbitrary : for no jurifdiftion upon

earth has power to try him in a criminal way ; much
lefs to condemn him to punifhment. If any foreign jurif-

diftion had this power, as was formerly claimed by the

pope, the independence of the kingdom would be no

more : and, if fuch a power were vefled in any domellic

(m) Seld. tit. of lion l. 2. lihertates habere! :n regno fuo, quas

(n) See alio 44 Geo. II. c 24. 5 Geo. itnperator venJicabat in imperto. (M.
III. c. ^^]. Pari.s A. D. 1095.)

(o) Fftc alk^avit, quid ipfc tmses (p) Fiach. L, 83.

tribunal.
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tribunal, there would i'oon be an end of the conflitution, by

dcflroyiiig the free agency of one of the conftituent parts of

the fovereign legiflaiive power.

Are then, it may be aftiej, the fubjefts of England totally

deftitutc of remedy, in cafe the crown (hould invade their rights,

either by private iiiiuries, or public oppreflions ? To this we
may anfwer, that the law has provided a remedy in both cafes.

And, fird, as to private injuries ; if any perfon has, in

point of property, a juH: demand upon the king, he muft pe-

tition him in his court of chancery, where his chancellor will

adminifter right as a matter of grace, though not upon com-

pulfion (q). And this is entirely confonant to what is laid down,

by the writers on natural law. " A fubje<St, fays PufFendorf (r),

*' fo long as he continues a fubjeS:, hath no way to oblige his

*' prince to give him his due, when he refufes it ; though no
" wife prince will ever refufe to ftand to a lawful contra£V.

" And, if the prince gives the fubje£t leave to enter an adtion

" againft him, upon fuch contra<5l, in his own courts, the ac-
*' tion itfelf proceeds rather upon natural equity, than upon
" the municipal laws." For the end of fuch a6:ion is not to

compel the prince to obferve the contraQ:, but to perfuade him.

And, as to perfonal wrongs; it is well obferved by Mr.Locke(s),

" the harm v/hich the fovereign can do in his own perfon

"not being likely to happen often, nor to extend itfelf far

;

" nor being able by his fingle ftrength to fubvert the laws, nor

" opprefs the body of the people, (fliould any prince have fo

" much weaknefs and ill nature as to endeavour to do it)—the

** inconveniency therefore of fome particular mifchiefs, that

*' may happen fometimes, when a heady prince comes to tlje

'

" throne, are well recompenfed by the peace of the public and
•*' fecurity of the government, in the perfon of the chief ma--

*^ giftrate being thus fet out of the reach of danger."

(q) Finch. L. 255. (s)Ofl Gov. p. a. §. 29^.
(r) Law of N, and N". b. 8 c. 19.

CL2 Next,
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Next, as to cafes of ordinary public opprelTion, where the

vitals of the conftitution are not attacked, the law hath alfo

afllgned a remedy. For, as a king cannot mifufe his power,

without the advice of evil counfellors, and the afliftance ot

wicked rninifters, thefe men may be examined and punifhed.

The conftitution has therefore provided, by means of indict-

ments, and parliamentary impeachments, that no man ihall

dare to aflift the crown in contradiQion to the laws of the land.

But it is at the fame time a maxim in thofe laws, that the king

himfelf can do no wrong : fince it would be a great weaknefs

' and abfurdity in any fyftem of pofitive law, to define any

poflible UTong, without any poffible redrefs.

For, as to fuch public oppreflions as tend to diflblve the

conftitution, and fubvert the fundamentals of government,

' they are cafes which the law will not, out of decency, fup-

pofe ; being incapable of diftrufting thofe, whom it has in-

verted with any part of the fupreme power ; fince fuch di-

ftruft would render the exercife of that power precarious and

impradicable (t). For, where ever the law exprefles its di-

ftruft of abufe of power, it always vefts a fuperior coercive

• authority in fome other hand to correft it ; the very notion of

^ v/hich deftroys the idea of fovereignty. If therefore (for ex-

ample) the two houfes of parliament, or either of them, had

avowedly a right to animadvert on the king, or each other, or

'

if the king had a right to animadvert on either of the houfes,

that branch of the legiflature, fo fubje8: to animadverfion,

would inftantly ceafe to be part of the fupreme power, the

balance of the conftitution would be overturned ; and that

branch or branches, in which this jurifdi£\:ion refided, would be

completely fovereign. The fuppofition of law therefore is, that

neither the king nor either houfe of parliament (colledively ta-

ken) is capable of doing any wrong ; lince in fuch cafes the law

(t) See tBefs points more fully dif- has thrown many new and important

cuffeJ in tke conjideraticns on the latui lights on the textureof our happy coii-

•//"''/'''''"'''> 3 1 eiiit. pag. 109.- ftitution.

ii6. wherein the very learned author

feels
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feels itfelf Incapable of furnifliing any adequate remedy. For

which reafon all opprefiions, which may happen tofpring from

any branch of the fovereign power, muft neceflarily be out of

the reach of o.x\y Jlated rule, or exprefs legal piovifion : but,"

if ever they unfortunately happen, the prudence of the times

mud: provide new remedies upon new emergencies.

Indeed, it is found by experience, that whenever the un-

conftitutional opprefiions, even of the fovereign power, ad^*

Vance with gigantic ftrides and threaten defolaticn to a ftatc,

mankind will not be reafoned out of the feelings of humanity
j

nor will facrifice their liberty by a fcrupuldus adherence to

ihofe political maxims, which were originally eflablifhed to

preferve it. And therefore, though the poi;tive laws are fllcnt,

experience will furniih us with a very remarkable cafe, where-

in nature and reafon prev.-iled. When king James the fecond

evaded the fundamental conflitution of the realm, the con-

vention declared an abdication, whereby the throae was ren-

dered vacant, which induced a new fettlement of the crown.

And fo far as this precedent leads, and no farther, we may
now be allowed to lay down the /^-y; 0/ redrefs agaijift public

opprefTion. If therefore any future prince fhould endeavour to

fubvert the conflitution by breaking the original conira6t be-

tween king and people, fliould violate the fundamental laws,

and (hould withdraw himfelf out of the kingdom ; we are now

authorized to declare that this conjun6tion of circum.ftances

would amount to an abdication, and the throne v^ould be

thereby vacant. But it is not for us to fay, that anyone, or

two, of thefe ingred'ents would amount to fuch a fituation
;

for there our precedent v/ould fail us. In thele, therefore, or

other circumilances, which a fertile imagination may furnil>.,

fiiTce both law and hidory arefilenr, it becomes us to be fdent

too ; leaving to future generations, whenever neceffity and

the fafety of the whole il^all require it, the exertion of thofc

inherent (though latent) powers of fociety, which no climate,

no time, no conilitution; no contract, can ever deilroy or di-

rninilli.

Q 3
II. Be SID IS
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II. Besides the attribute of fovereignty, the law alfo af-

<?ribes to the king, in his political capacity, abfolute/^^r/^i^/o?:.

The king can do no wrong. Which antient and fundamental

maxim is not to be underftood, as if every thing tranfaded by

the government was of courfe juft and lawful, but means only

two things. Firft, that whatever is exceptionable in the con-

dui£l of public affairs is not to be imputed to the king, nor is

he anfwerable for it perfonally to his people : for this do61rine

would totally deflroy that conftitutional independence of the

crown, which is neceflary for the balance of power, in our

free and active, and therefore compounded, conflitution.

And, fecondly, it means that the prerogative of the crown ex-

tends not to do any injury : it is created for the benefit of the

people, and therefore cannot be exerted to their prejudice (u).

The king, moreover, is not only incapable ofdoing wrong,

but even of thinking wrong : he can never mean to do an im-

proper thing : in him is no folly or weaknefs. And therefore,

if the crown fhall be induced to grant any franchife or privilege

to a fubject contrary to reafon, or in any wife prejudicial to

the commonwealth, or a private perfoir, the law will not fup-

pofe the king to have meant either an unwife or an injnrioiTs

action, but declares that the king was deceived in his grant

;

and thereupon fuch grant is rendered void, merely upon the

foundation of fraud and deception, either by or upon thofe

agents, whom the crown has thought proper to empfoy. For

the law will not caft an imputation on that magiftrate whom
it entrufts with the executive power, as if he was capable of

intentionally difregarding his truH: : but attributes to mere ini-

pofition (to which the mofl perfe6t of fublunary beings muflr

ilill continue liable) thofe httle inadvertencies, which, if

charged on the will of the prince, might IclTen him in the eyes

of his fubjccts.

Yet
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Yet ftlll, notwlthftanding this perfonal perfe£^ion, which

the law attributes to the fovereign, the conflitution has allowed

a latitude of fuppofing the contrary, in refpecl to both houfes

of parliament ; each of which, in its turn, hath exerted the

light of remonflratingand complaining to the king even of thofe

acts of royalty, which are moft properly and perfonaliy his

own ; fuch as mefiages figned by himfelf, and fpeeches deli-

vered from the throne. And yet, fuch is the reverence which

is paid to the royal perfon, that though the two houfes have an

undoubted right to confider thefe ads of ftate in any light what-

ever, and accordingly treat them in their addrefles as perfon-

aliy proceeding from the prince, yet, among themfelves, (to

preferve the more perfect decency, and for the greater free-

dom of debate) they ufually fuppofe them to flow from the ad-

vice of the adminiftration. But the privilege of canvaffing thus

freely the perfonal a6fs of the fovereign (either direflly, or

even through the medium of his reputed advifers) belongs to

no individual, but is confiricd to thofe auguft airemblies: an*-^

there too the obje£tions mufl be propofcd with the utmoll re-

fpe(£t and deference. One member was fent to the tower (w),

for fuggefling that his majefty's anfwer to the addrefs of the

commons contained *' high words, to fright the members out

*' of their duty ;" and another (x), for faying that a part of

the king's fpeech *' feemed rather to be calculated for the me-
** ridian of Germany than Great Britain, and that the king

*' was a flranger to our language and conffitution."

In farther purfuance of this principle, the law alfo determines

that in the king can be no negligence, or laches, and therefore no

delay will bar his right. Nullum ie?npus ocatrrii regi is the (land-

ing maxim upon all occafions : for the law intends that the king

is always buTied for the public good, and therefore has not leifure

to aflert his right within the times limited to fubjecfs (y). In the

kijig alto can be no ilain or corruption of blood : for if the heir to

(ft) Com. Journ. 18 Nov. 1^85. (y) Finch. L. 82. Co. I/tt. 90.
(x) I!.' id. 4 Dfc. 17 f.

CL4 the
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the crown were attainted of treafon and felony, and afterwards

the crown fhould defcend to him, this would purge the attain-

der ipfo fa^o (z). And therefore when Henry VII. who as

earl of Richmond flood attainted, came to the crown, it was

not thought neceffary to pafs an aft of parliament to reverfe

this attainder; becaufe, as lord Bacon in his hiftory of that

prince informs us, it was agreed that the aflTumption of the

crown had at once purged all attainders. Neither can the king

in juf'gment of law, as king, ever be a minor or under age ;

and therefore his royal grants and aflents to afts of parliament

are good, though he has not in his natural capacity attained

the legal age of twenty one (a). By a ftatute indeed, 28 Hen.

Vill. c. 17. power was given to future kings to refclnd and

revoke all afts of parliament that fhould be made while they

were under the age of twenty four : but this was repealed by

the flatute i Edw. VI. c. 11. fo far as related to that prince ;

and both ftatutes are declared to be determined by 24 Geo. 11.

c. 24. It hath alfo been ufually thought prudent, when the

heir apparent has been very young, to appoint a proteftor,

guardian, or regent, for a limited time : but the very necefTi-

tv of fuch extraordinary provifion is fufficient to demonflrate

the truth of that maxim of the common law, that in the king

is no minority ; and therefore he hath no legal guardian (b),

III. A

(z) Finch. L. 8z.

(a) Co. Liu. 43.

(b) The methods of appointing this

guardian or regent have been lb various,

and the duration of his power fo uncer-

tain, that from thence alone it may be

coUefted that his office is unknown to

the common liw; and therefore (as fir

Edward Coke favs, 4 Inft. 58.) the fu-

reft v/ay is to have him made by autho-

rity of the great council in parliament.

The earl of Pembroke, by his own au-

thority, affumed in very trouble fome

times, the regency of Henry III. who
was then only nine year; old ; but was
declaied of full age by the pope at fe-

venteen, confirmed the great charter at

eighteen, and took rpon him the admi-

nifti alien of the government at twenty.

A guardian and council ofregency was
named for Edward III. by the parlia-

ment which dt-pofed his father ; the

young king being then fifteen, and not

affuming the government till three

years after. When Richard II. fucceed-

ed at the age of eleven, the duke of

Lancafler took upon him it e manage-
ment of the kingdom, till the parlia-

ment met, which appointed a nominal
council toaflilf him. Henry V. on his

death-bed named a regent and a gua-
dian for his infant f«n Henry VI. then
nine months old : but the parliament

altered his difpofiiion, and appointed a

proteifVor and council, with a fpecial li-

mited authority. Both fhefe princes re-

mained in a (late of pupilage till the age
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III. A THIRD attribute of the king's majefty is his perpe-

tuity. The law afcribes to him, in his political capacity, an

abfolute immortality. The king never dies. Henry, Edward,

or George may die ; but the king furvives them all. For im-

mediately upon the deceafe of the reigning prince in his natural

capacity, his kingfliip or imperial dignity, by acl of law,

without any interregnum or interval, is vefled at once in his

heir ; who is, eo inflanti, king to all intents and purpofes. And

io tender is the law of fuppofing even a pofl'ibility of his death,

that his natural diflblution is generally called h\s ciemife ; ditnijjto

regis y vel coronae : an expreflion which fignifies merely a trans-

fer of property ; for, as is obferved in Plowden (c), when we
fay the demife of the crown, we mean only that in confequerxe

of the difunion oi the king's body natural from his body politic,

the kingdom is transferred or dcmifed to his fiicceffor ; and fo

the royal dignity remains perpetual. Thus too, when Edward

the fourth, in the tenth year of his reign, was driven from his

throne for a few months by the houfe of Lancafter, his tempo-

rary transfer of his dignity was denominated his demife ; and

all procefs was held to be difcontinued, as upon a natural death

of the king (d,).

of twenty three. Edward V. at theaf;e

ct thirteen, was recommended by HIk Fa-

therto the care of the duke of Glouceftec;

v^ho was declared protedor by the privy

council. ,The ftatute'i 15 Hen. VIII. c.

11. and 2:8 Hen. Vtll. c. 7. provider!,

that the lucccfTor, if a male and under

eighteen, or if a female and under fix-

tf-eii, fliould be till fuch age in the go-

vi-rnsnce of his or her natural mother,

(it approved by the king) and fuch other

counfcUors as his majefiy (liould by will

or othetwife appoint: and he accordingly

appointed his fixteen executors to have
tk^ government of his fon, Edward VI.

and the kingilom ; which executors eleft-

ed the enrl of Hertford proteftor. The
ftituie Z4 0eo. II. c. 24. in cafe the

crown fhould defcend to any of the cliil-

drcn of Frederick late prince of Wales
under the age of eighteen, appoints the

prlncefs dowager;—and that of 5 Geo
III. c. 17. in cafe of a like defcent to

any of his prel'ent majefly's children,

empowers the king to name either the

queen, the princefs dowager, or any

defcenilant of king Geoige II. reliding

in this kingdom;—to he guardian and

regent, till the fuccefTor attains fuch

age, affiAed by a council of regency:

the powers of thein ^11 heinjj expiefsly

defined and fet down in the leveral

afts.

^c) Plowd. 177. a-: 4.

(d) M. 45 Hen. VI. ;:!. 1—6..
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We arc next to confidef thofe braaches of the royal prero-

gative, which invefl: this our fovereign lord, thus all-perfefl and

immortal in his kingly capacity, with a number of authorities

and powers ; in the exertion whereof confifts the executive part

of government. This is wifely placed in a Angle hand by the

Britilli conflitution, for the fake of unanimity, ftrength and

difpatch. Were it placed in many hands, it would be fubje^t

to many wills : many vv^iils, if difunited and drawing different

ways, create wcaknefs in government: and to unite thofe fe-

veral wilU, and reduce them to one, is a work of more time

and delay than the exigencies of ftate will afford. The king

of England is therefore not only the chief, but properly the fole,

magiftrate of the nation ; all others afting by com million 'from,

and in flue fubordinct'on to him : in like manner as, upon the

great revolution in the Roman fratc, all the powers of the

antient magiftracy of the commonwealth were concentered in

the new emperor ; fo that, as Gravina (e) exprefles it, " in

** ejus un'ms perfona veterii reipublicae vis atque majePas per

" cumitlatas irMgijlratirutn p:tcj}ates exprimelaiiir.^''

After what has been premlfed in this chapter, I fhali not

(1 truft) be confidered as an advocate for arbitrary power, when I

lay it dovvn as a principle, that in the exertion of lawful prero-

gative, the king is and oughtto be abfolute; that is, fo far ab-

folute, that there is no legal authority that can either de-

lav or refiil: him. He may reje£l what bills, may make
what treaties, may coin what money, may create what

peers, may pardon what offenders he pleafes: unlefs where

the conftitution hath exprefsly, or by evident confequence,

laid down fome exception or boundary ; declaring, that thus

far the prerogative fnall go and no farther. For otherwife the

pov/er of the crown would indeed be but a name and a

fl^.adow, infufficient for the ends of government, if, where

its jurifdiction is clearly eflabliihed and allowed, any man

or bociv of men v/ere permited to difobey it, in the ordinary

courfc of law ; I fay, in the ordinary courfe of law j for I do

(e) Ot:^. I. §. 105.

not
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not now fpeak of thofe extraordinary recourfcs to firft princi-

ples, which are neccflary when the contrafls of fociety are in

danger of diffolution, and the law proves too weak a defence

againft the violence of fraud or opprefTion. And yet the want

of attending to this obvious difLinction has occafioned ihcTe

doftrines, of abfohite power in the prince, and of national rc-

fiftance by the people, to be much milunderrtood and per-

verted by the advocates for flavcry on the one hand, and tl'.e
'

demagogues of fa6lion on the other. The former, obferving

the abfolute fovereignty and tranfcendent dominion of the crown

laid down (as it certainly is) moll flrongly and emphatically

in our lawbooks, as well as our homilies, have denied that

any cafe can be excepted from fo general and pofitive a rule;

forgetting how impoflTible it is, in any pra6fical fyflem of la^v^,

to point out beforehand thefc eccentrical remedies, which the

fudden emergence of national diflrefs may dicrate, and which

that alone can juflify. On the other han<i, over-zealous re-

publicans, feeling the abfurdity of unlimited palTive obedience,

have fancifully (orfometimes faQioufly) gone over to the other

extreme : and, becaufe refiftance is juflifiable to the perfon of

ihe prince when the being of the flate is endangered, and the

public voice proclaims fuch refidance neceffary, thty have

therefore allovved to every individual the right of determining

this expedience, and of employing private force to refiil: even

private oppreflion. A doQ:rine produflive of anarchy, and (in

confequence) equally fatal to civil liberty as tyranny itfclf. For
civil liberty, riglitly underftood, confills in prote^ling the rights

of individuals by the united force of fociety: focictv cannot be

maintained, and of courfe can exert no prote6lion, without

obedience to fome iovereign power : and obedience is an empty
name, if every individual has a right to decide how far he him-

felffliall obey.

In the exertion therefore of thofe prerog-afives, which the law

has given him, the king is irreHfiible and at->roiurc, according to

the forms of the conflitution. And yet, if the confequence of that

exertion be manifeftly to the grievance or diflionour of the king-

dom, the parliamenl- will call his advifcrs to a juii and fcvete ac-

c'ouiit.
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count. For prerogative confifting (as Mr. Locke (f) has well

defined it) in the difcretionary power of adding for ihe public

good, where the pofitive laws are filent, if that difcretionary

power be abufe,d to the public detriment, fuch prerogative is

exerted in an unconftitutional manner. Thus the king may

make a treaty with a foreign ftate, which fliall irrevocably bind

the nation ; and yet, when fuch treaties have been judged per-

nicious, impeachments have purfued thofe miniflcrs, by whofe

agency or advice they were concluded.

The prerogatives of the crown (in the fenfe under which

we are now confidering them) refpe£l either this nation's in-

tercourfe with foreign nations, or its own domellic government

and civil polity.

With regard to foreign concerns, the king is the delegate

or reprefentative of his people. It is impofTible that the indi-

viduals of a (late, in their collective capacity, can tranfacEl the

affairs of that ftate with another community equally numerous

as themfelves. Unanimity mufl be wanting to their meafures,

and (Vrength to the execution of their counfels. In the king

therefore, as in a center, all the rays of his people are united,

and form by that union a confiftency, fplendor, and power,

that make him feared and refpeOied by foreign potentates ;

who would fcruple to enter into any engagement, that mull

afterwards be revifed and ratified by a popular aflembly. What
is done by the royal authority, with regard to foreign powers,

its the aQ: of the whole nation ; what is done without the king's

concurrence is the a<51 only of private men. And fo far is this

point carried by our law, that it hath been held (g), that fhould

all the kibjefts of England make war with a king in league

with the king of England, vi^ithout the royal affent, fuch war

is no breach of the league. And, by the llatute 2 Hen, V.

c. 6. any fubjeft committing a£ls of hoftility upon any

ration in league with the king, was declared to be guilty

of high trcafon: and, though the a6l was repealed by the

(f) On Gov. 2. §. 1 65. (g) 4 Inll. 152.

(latute
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ftaiute 20 Hen. VI. c. 1 1. fo far as relates to the making this

offence high treafon, yet dill it remains a very great offence

againft the law of nations, and punifliable by our laws, either

capitally or otherwife, according to the circumftances of the

cafe.

I. The king therefore, confidered as the reprefentative of

his people, has the fole power of fending embaffadors to fo-

reign ftates, and receiving embafladors at home. This may lead

us into a fhort enquiry, how far the municipal laws of England

intermeddle with or proteft the rights of thefe meflengers from

one potentate to another, whom we call embafladors.

The rights, the powers, the duties, and the privileges of

embafladors are determined by the law of nature and nations,

and not by any municipal conftitutions. For, as they repre-

fent the perfons of their refpe6tive maflers, who owe no fub-

jeftion to any laws but thofe of their own country, their ac-

tions are not fubjefl: to the control of the private law of that

ftate, wherein they are appointed to refide. He that is fubje6t

to the coercion of laws is neceflarily dependent on that power
by whom thofe laws were made : but an embaflador ought to

be independent of every power, except that by which he is

fent ; and of confequence ought not to be fubjefit to the mere
municipal laws of that nation, wherein he is to exercife his

function. If he grofsly ofi^ends, or makes an ill ufe of his charac-

ter, he may be fent home and accufed before his mafter (h) •

who is bound either to do juftice upon him, or avow himfelf the

accomplice of his crimes (i). But there is great difpute among
the writers on the laws of nations, vhether this exemption of
embafladors extends to all crimes, as well natural as pofitive • or
whether it only extends to fuch as are mala prohibitay as coin-

ing, and not to thofe that are mala infe, as murder(k). Our law
feems to have formerly taken in the reftriftion, as well as the

(h) As was done with count Gyllen-
berg the Swedifh minifter to Great Bri-

tain, ^. £>. 1 7 i 6. Van. Bynkerftioek de fo'ro le^aTor

'

'c

(1) Sp. L. 26. Jl. 17, i8, 15,.

J i>
• .

(k) Van. Leeuwen in Ff. e,o. -j. 17,
Barbeyrac's PufF. /. 8. c. 9. §. 9& ,7'

legator, c.

general
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general exemption. For it hath been held, both by our com-
mon lawyers and civilians (1), that an embaflador is privileged

by the law of nature and nations ; and yet, if he commits any
offence againft the law of reafon and nature, he fhall lofe his

privilege (m) :
and that therefore, if an embaffador confpires

the death of the king in whofe laird he is, he may be condemn-
ed and executed for treafon ; but if he commits any other fpe-

cies of treafon, it is othervvife, and he muft be fent to his own
kingdom (n). And thefe portions feem to be built upon good
appearance of reafon. For fmce, as we have formerly fhewn,
all municipal laws aft in fubordination to the primary law of

nature, and, where they annex a punifhment to natural crimes,

are only declaratory of and auxiliary to that law; therefore to

this natural, univerfal rule of juflice embaffadors, as well as

fether men, are fubjeft in all countries ; and of confequence it is

reafonable that, wherever they tranfgrefs it, there they {hall be

liable to make atonement (o). But, however thefe principles

might formerly obtain, the general pradiceof this country, as

well as the refl of Europe,fccms now topurfue the fentimentsof

the learned Grotius, that the fecurity of embafladors is of more

importance than the punifiiment of a particular crime (p).

And therefore fe)v, if any, examples have happened within a

century pad, where an embaffador has been puniflied for any

offence, however atrocious in its nature.

In refpeft to civil fuits, all the foreign jurllls agree, that nei-

ther an embaffador, nor any of his train or comitesy can be profe-

cuted for any debt or contraft in the courts of that kingdom

wherein he is fent to refide. Yet fir Edward Coke maintains,

that, if an embaffador make acontra£lwhichisgoody«r(?_g^(f/2;/z/;«,

he (hall anfwer for it here(q). But the truth is, fo few cafes (if

anv) had arifen, wherein the privilege was either claimed or dif-

puted, even with regard to civil fuits, that our law-books are

(1) I Roll. Rep. 175. 3 Bulftr. 27. (p) Securitas kgatorum utilitati

[m) 4 lall. 153. 4'«af ex poena ej} preponderat.de jure.

.

(ti) 1 RoU*. Rep. 185. i'- ©•/>. 18. 4. 4.

(oiFofter's reports. i88. (4) 4 Int^- I53-
^

nient
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filent. upon it, previous to the reign of queen Anne ; when an

embaflador from Peter the great, czar of Mufcovy, was ac-

tually arrefted and taken out of his coach in London (r), for

a debt of fifty pounds, which be had there contraclcd. Inftead

of applying to be discharged upon his privilege, he gave bail

to the a6:ion, and the next day complained to the queen. The
perfons who were concerned in thearrefl were examined before

the privy council (of which the lord chief juftice Holt was at

the fame time fworn a member) (s) and feventeen were com-

mitted to prifon (t) : mod of whom were profecuted by infor-

mation in the court of queen's bench, at the fuit of the attor-

ney general (u), and at their trial before the lord chief juftice

were conviftcd of the fa els by the jury (w) jreferving the quef-

tion of law, how far thofe faQ:s were criminal, to be afterwards

argued before the judges ; which qucftion was never determined.

In the mean time the czar refented this affront very highly, and

demanded that the fheriffof Middlcfex and all others concerned

in the arreft fnould be punifhed with inftant death (x). But

the queen (to the amazement of that defpotic court) direQed

her fecretary to inform him, " that flie could infiid no punifh-

" ment upon any, the meanefl, of her fubjeds uniefs warranted
" by the law of the land, and therefore was perfuaded that he
" would not infift upon impofiibilities(y)." To fatisfy however

the clamours of the foreign minifters (who made it a common
caufe) as well as to appeafe the wrath of Peter, a bill was brought

into parliament (z), and afterwards paffed into a law (a), to pre-

vent and to punifh fuch outrageous infolencefor the future. And
with a copy of this aa, elegantly engrofled and illumina-

ted, accompanied by a letter from the queen, an embafla-
dor extraordinary (b) was commiffioned to appear at Mofcoi*-

(c), who declared, " that though her majefty could not in-

(r)4i July 1708. Boyer's ann.ih of (y) n Jan. 1708. Ib,d. Mod. Vn.
queen Anne. Hift. xxxv. 454.

(s) 25 July 1708. Ibid. - (z) Com. Journ. jtoS.
(t)25, 29 Jul. 1708. Ib,d. (a) 21 Apr. 1709. Boyer, Ibid.
(u) 230a. 1708. Ib,J. (b) Mr. Whitworch.

\:}l'lt-Tl- S- (c) 8 Jan. ,709. Boyer, /^,V.
(x) 17 Sept. 1708. Ibid.

flia
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fli8: fuch a punlllimentas was required, becauie of the ciefe£t

*' in that particular of the former eftablifhed conftitutions of

** her kingdom, yet, with the unanimous confent of the parlia-

" ment, flie had caufed a new acl to be pafled, to ferve as a

** law for the future.'* This humiliating ftep was accepted as

a full fatisfaftion by the czar ; and the offenders, at his re-

queft, were difcharged from all farther profecution.

This fiatute(d) recites the arreft which had been made, " in

*' contempt of the proteftion granted by her majedy, contrary

*' to the law of nations, and in prejudice of the rights and pri-

*' vileges, which embaffadors and other public minifters have

*' at all times been thereby polTeiTed of, and ought to be kept

*' facred and inviolable :" wherefore it enacts, that for the fu-

ture all procefs whereby the perfoRof any embafiador, or of

liis domeftic or domeftic fervant, may be arrefted, or his goods

diftreined or feifed, Ihall be utterly null and void ; and the per-

fons profecuting, foliciting, or executing fuch procefs fliall be

deemed violators of the law of nations, and difturbers of the

public repofe ; and fhall fuffer fuch penalties and corporal pu-

nifhments as the lord chancellor and the two chief juftices, or

any tv/o of them, fhall think fit. But it is exprefsly provided,

that no trader, within the defcription of the bankrupt laws,

who fhall be in the fervice of any embaffador, fhall be privi-

leged or protected by this aft ; nor fhall any one be punifbed

for arrefting an embaffador's fervant, unlefs his name be regif-

tered with the fecretary of ftate, and by him tranfmitted to

the (herifls of London and Middlefex. Exceptions, that are

flriflly conformable to the rights of embaffadors (e), as ob-

ferved inthemofl civilized countries. And, in confequence of

this ftatute, thus declaring and enforcing the law of nations,

(il) 7 Ann. c. 12. ret tamen falls eo non pertinere, qui

(e) Saepe quaef.tum eft an comiium in legati legatienifi>e officio non junt.

riumero et jure hahendi Junt, qui lega- ^jiujii autej): ea res nonnunquamturbas

turn camilantur, non ut injiruflicr fat dcJerit^ optinio exemplo in quibufdam

legatic, led unite ut lutro fuo confulant, aulis olim receptamfuit, ut legatus te-

in'iitores forte et mercatores. Et^ neretur exhibere notnenclaturamcomi-

quamvis hes faeps dcfendcrtnt et comi- turn fuorutn. Van. Bynkerfli. c. ij.

turn hci habtrc volusrint legati, afpti- pnpe fnem,

there
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thefe privileges are now held to be part of the law of the land,

and are conftantly allowed in the courts of common law (f).

II. It is alfo the king's prerogative to make treaties, leagues,

and alliances with foreign ftates and princes. For it is by the

law of nations eflential to the goodnefs of a league, that it be

made by the fovereign power (gj ; and then it is binding upon

the whole community : and in England the fovereign power,

quoad boc^ is veiled in the perfon of the king. Whatever con-

tra6ls therefore he engages in, no other power in the kingdom

can legally delay, refift, or annul. And yet, left this plenitude

of authority fhould be abufed to the detriment of the public,

the cGnftitution (as was hinted before) hath here interpofed a

check, by the means of parliamentary impeachment, for the

punifhment of fuch minifters as from criminal motives advife

or conclude any treaty, which fhall afterwards be judged to

derogate from the honour and intereft of the nation.

III. Upon the fame principle the king has alb the fole pre-

rogative of making war and peace. For it is held by all the

writers on the law of nature and nations, that the right of

making war, which by nature fubfifted in every individual, is

given up by all private perfons that enter into fociety, and is

vefted in the fovereign power (h) : and this right is given up not

only by individuals, but even by the entire body of people,

that are undej the dominion of a fovereign. It would indeed

be extremely improper, that any number of fubje<5ts fhould

have the power c( binding the fupreme magiftrate, and put-

ting him aga'.nft his will in a ftaie of war. Whatever hoftili-

ties therefore may be commiried by private citizens, the ftate

ought not to be aff'.-ffed thereby ; unlefs that fhould juftify

their proceedings, anJ thereby become partner in the guilt.

Such unauthorized voluntiers in violence are not ranked among
open enemies, but ar'j treated like pirates and robbers : accor-

ding to that r'll'^ of the civil law (i) ; kojies hifunt qui nobis, aut

' quibus nos, public: bellum dccrevitnus : caeteri latrones aut prae-

(f) Fit2g. 200. Stra. 707. beyr. in he.

U) Puff. L. of. N- 1-. 8. c. 9. §. 6. (i) Ff. 50. i5. n8,
(h) Puff, b, 8. c. 6. §. 8, and Bar-

VoL. I. R dones
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dones funt. And the reafon which is given by Grotius (k),

why according to the law of nations a denunciation of war

ought always to precede the a8:ual comnnencement of hofti-

lities, is not fo much that the enemy may be put upon his

guard, (which is matter rather of magnanimity than right)

but that it may be certainly clear that the war is not under-

taken by private perfons, but by the will of the whole commu-

nity ; whofe right of willing is in this cafe transferred to the

fupreme maglftrate by the fundamental laws of fociety. So

that, in order to make a war completely efFedlual, it is necef-

fary with us in England that it be publickly declared and duly

proclaimed by the king's authority ; and, then, all parts of

both the contending nations, from the higheft to the loweft,

are bound by it. And wherever the right refides of beginning

a national war, there alfo mufl: refide the right of ending it, or

the power of making peace. And the fame check of parlia-

mentary impeachment, for improper or inglorious conduft,

. in beginning, conducting, or concluding a national war, is in

general fufficient to reflrain the miniflers of the crown from a

wanton or injurious exertion of this great prerogative.

JV. But, as the delay of making war may fometlmes be

detrimental to individuals who have fufFered by depredations

from foreign potentates, our laws have in fome refpe6: armed

the fubjeft with powers to impel the prerogative ; by dire6t-

ing the miniilers of the crown to ifTue letters of marque and re-

prifal upon due demand : the prerogative of granting which

is nearly related to, and plainly derived from, that other of

making war; this being indeed only an incomplete ftate of

. hoililities, and generally ending in a formal denunciation of

war. Thefe letters are grantable by the law of nations (1),

whenever the fubjefls of one (late are opprefled and injured

by thofe of another ; and juftice is denied by that ftate to

.,
which the oppreffor belongs. In this cafe letters of marque

and reprif^al (words in themfelves fynonymous, and fignifying a

taking in return) may be obtained, in order to feife the bo-

dies or goods of the fubjeds of the offending (late, until fatis-

fk) De jur. b. & f. I. 3. r. §. 1 1 . (1) IhU. I. 3. c. j. §. 4 ^ 5.

fa6lion
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fa(!^ion be rnade, wherever they happen to be found. And
indeed this c uilum of reprifals feems diflated by nature hcrfelf;

for which rtafon we find in the mod antient times very nota-

ble iniTances oF it (m). But here the necefilty is obvious of call-

ing in the fovereign power, to determine when reprifals may
be: made ; elfe every private fufferer would be a judge in his

own caufe. In purfuance of which principle, it is with us de-

clared by the flatutc 4 Hen. V. c. 7. that, if any fubjefts of

the realm are ojiprcfTed in time of truce by any foreigners, the

king will grant marque in due form, lo all thatfecj themfelves

grieved. Which form is thus direded to be obferved : the

fulTcrer mufl: firfl: apply to the lord privy-feal, and he fliall

m.ike out letters of requeH: under the privy feal ; and, if, after

fiich requell: of fatisfaSion made, the party required do not

Within convenient time make due latisfaftion or reflitution to

the party grieved, the lord chancellor fliall make him out letters

of marque uner the great feal ; and by virtue of thefe he may
attack and feife the property of the aggreflbr nation, without

hazard of being condemned as a robber or pirate.

V. Upon exa(5t]y the fame reafon flands the prerogative

of granting fafe-condu£ls, without which by the law of nati-

ons no member of one fociety has a right to intrude into ano-

ther. And therefore Puflfen.dorf very juftly refolves (n), that

it is left in the power of all ftates, to take fuch meafures

about the admiflion of ftrangers, as they think convenient ;

thofe being ever excepted who are driven on the coafts by

neceffity, or by any caufe that deferves pity or compafll-

on. Great tendernefs is fliewn by our laws, not only to

foreigners in diflrefs (as will appear when we come to

fpeak of fhipwrccks) but with regard alfo to the admiflion of

ftrangers who come fpontaneoully. For fo long as their na-

tion continues at peace with ours, and they themfelves behave

(m) See the accm-jnt given by Nef- ny private fubjefls of the Pylianking-
tor, in the eleventh book of the Iliad, ilom : out of which booty the king
of the reprifals made by himfelf on the took three hundred head of cattle for

Epeian nation ; from whom he took a his own demand, and the refl were
iDuliitude of cattle, -.js a latisfaftian for equitably dividedamcng theothercre-

a priae won at the Elian games by his diirrs.

father Neleus, and fo; debts due to ma- (n) La'.v of N.ar.dN. b. 3. c. 3.§. 9.

R 2 peaceably,
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peaceably, they arc under the king's prote6lion ; though liable

to be ient home whenever the king fees occafion. But no fub- •'

jefitof a nation at war with us can, by the law of nations,

come into the realm, nor can travel himfelf upon the high Teas,

or fend his goods and merchandize from one place to another,

without danger of being feifed by our fubjeds, unlefs he has

letters of fafe condufl: ; vv^hich by divers antient ftatules (o)

muft be granted under the king's great feal and inroUed in chan-

cery, or elfe are of no effeO: ; the king being fuppofed the beft

judge of fuch. emergencies, as may deferve exception from the

general law of arms. But paflports under the king's fign-

manual, or licences from his embaffadors abroad, are now more

ufuilly obtained, and are allowed to be of equal validity.

Indeed the law of England, as a commercial country, pays

a very particular regard to foreign merchants in innumerable

inftances. One I cannot omit to mention : that by magna carta

(p) it is provided, that all merchants (unlefs publicly prohibited

beforehand) fhall have fafe condiift to depart from, to come

into, to tarry in, and to go through England, for the exercifc

of merchandize, without any unreafonable imports, except in

time of war : and, if a war breaks out between us and their

country, they fhall be attached (if in England) without harm

of body or goods, till the king or his chief judiciary be in-

formed how our merchants are treated in the land with which

we are at war ; and, if ours be fecure in that land, they fhall be

fecure in ours. This feems to have been a common rule of

equity among all the northern nations ; for we learn from

Stiernhook (q), that it was a maxim among the Goths and

Swedes, " quam legem exteri nobis pofuere^ eandem illis pone-

*' musP But it is fomewhat extraordinary, that it fliould

have found a place in magna carta, a mere interior treaty be-

tween the king and his natural-born fubjefts ; which occafions

the learned Montefquieu to remark with a degree of admirati-

on, " that the Engliih have made the protedion of foreign

(o) 15 Hen. VI. c. 3. 18 Hen. VI. c 8. (p) c. 30.

40 Hen. VI. c. i. (4) De jure Suetn. I. 3. f. 4.

" merchants
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*• merchants one of the articles of their national liberty (r)."

But indeed it wtll juCifies another obfervation which he has

made(s), " that the Rnglifh know better than any other peo-

*' pie upon earth, how to value at tlie fame time thefe three

*' great advantages, religion, liberty, and commerce." Very

different from the genius of the Roman people ; who in their

manners, their cufloms, and even in their laws, treated com-

merce as a difhonourable employment, and prohibited the ex-

ercife thereof to perfons of birth, or rank, or fortune (t): and

equally different from the bigotry of the canonifts, who looked

on trade as inconfiffent wuh chrillianity (u), and determined

at the council of Melti, under pope Urban II. yt D. 1090,

that it was impoffible with a fafe confcid'ce to exercile any

trafHc, or follow tl;e profefficn of the law (w).

These are the principal prerogatives of the king, refpeftlng

this nation's intercourfe with foreign nations ; in all of which

lie is confidered as the delegate or reprefentative of his people.

But in domeffic affairs he is confidered in a great variety of cha-

racters, and from thence there arifes an abundant number of

prerogatives.

I. First, he is a conffituent part of the fupreme legifla-

tive power ; and, as fiich, has the prerogative of rejefting

fuch provifions in parliament, as he judges improper to be

pafled. The expediency of which conftitution has before

been evinced at large (x). 1 fltall only farther remark, that

the king is not bound by any atl of parliament, unlefs he

be named therein by fpecial and particular words. The
moft general words that can be devifed (" any perfon or
*' perfons, bodies politic, or corporate, fift-.") affe8: not him
in the leaff, if they may tend to relfrain or diminiih any of

. (r) Sp. L. 20. 13. luerit effe, projiciatur de eccJefia Dei.
(s) Ibid. 20. 6. Dccret. i. 88. n.
[t) Ncbihcres yiataUhus^ et honorum {^) Falj'a j'.t pcenitentia [iaici] cum

luce conffficuos, ct patrtniiiuo Jitiircs, pcnitus ab officio curiali vel negctialt
fernictijum urbibus merctniTnluw ex- non recedit^ qv.np Jlne peccatis agi ulla

' ercere prchibemus. C. 4. 63.3. raticne ticn praevalet. Ad. Concil.

{>j) Huno mercator 'uix aut nunqt:am apud Baron, c. 16.
pitcjl Dti placerc : et idea nullus ebn- [x) Cli i. pag. 154.
jhanuj debet ejje mercator ; aut

J:
10-

R 3 his
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his fights or interefts (y). For it would be of mod m'lfchie-

vous confequence to the public, if the ftrength of the execu-

tive power were liable to be curtailed without its own exprefs

confent, by conftrudions and implications of the fubjeO:. Yet

where an aO: of parliament is exprefsly made for the preferva-

tion of public rights and the fupprefilon of public wrongs, atid

does not interfere with the eftablifhed rights of the crown, it is

faid to be binding as well upon the king as upon the fubje£t (z):

and, likewife, the king may take the benefit of any particular

aft, though he be not efpccially named (a).

11. The king is confidered, in the next pbce, as the general-

liTimo, or the firft in military command, v/ithin the kingdom.

The great end of fociety is to protefl the weaknefs of individu-

als by the united ilrength of the community : and the principal

ufe of government is to dire6l that united flrength in the bed

and mofl: effectual manner, to anfwer the end propofed. Mo-
narchical government is allowed to be the fitteft of any for this

purpofe : it follows therefore, from the very end of its infti-

tution, that in a monarchy the military power muft be truflcd

in the hands of the prince.

In this capacity therefore, of general of the kingdom, the

kinghasthefolepowerof raifmgand regulating fleets and armies.

Of the manner in which they are raifed and regulated I fhall

fpeak more, when I come to confider the military ftate. We are

now only to confider the prerogative of enlifling and of govern-

ing them : which indeed was difputed and claimed, contrary to

allreafonand precedent, by the long parliament of kingCharlesI.

but, upon the refloration of his fon, was folemnly declared by

the ftatute 1 3 Car, II. c. 6, to be in the king alone : for that the

fole fupreme government and command of the militia within all

his majefty's realms and dominions, and of all forces by Tea and

land, and of all forts and places of flrength, ever was and is the

(y) II Rep. 74. (a) 7 Rep. 31.

undoubted
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undoubted right of his majefty, and his royal predeceflorsj,

kings and queens of England ; and that both or either houfc of

parliament cannot, nor ought to, pretend to the fame.

This ftatute, it is obvious to ohfervCj^ extends not only to

fleets and armies, but alfo to forts, and other places of flrengih,

within the realm ; the fole prerogative, as well of erefling, as

manning and governing of which, belongs to the king in his ca-

pacity of general of the kingdom (b) : and all lands were for-

merly fubje£l to a tax, for building of caftles where the king

thought proper. This was one of the three things, from con-

tributing to the performance of which no lands were exempt-

ed ; and therefore called by our Saxon anceftors the trinoda ne-

cejjttas : Jc. pontis reparatio, arcis conjlnidio, et expeditlo con-

tra hojiem (c). And this they were called upon to do fo often,

that, as fir Edward Coke from M. Paris aflures us (d), there

were in the time of Henry IT. 1 1 15 caftles fubfifting in England.

The inconveniencies of which, when granted out to private

fubjefts, the lordly barons of thofe times, wasfeverely felt by

the whole kingdom; for, as William 6f Newbridge remarks

in the reign of king Stephen, " erant in AngUa qmdammodo tot

*' reges vel potim tyranni, quot domini caPellonnn :" but it

was felt by none more fenfibly than by two fucceeding princes,

king John and king Henry III. And therefore, the greateft

part of them being demolifhed in the barons wars, the kings

of after times have been very cautious of fufFering them to be

rebuilt in a fortified manner : and fir Edward Coke lays it

down (e), that no fubje£l can build a caftle, or houfe of flrength

imbatteled, or other fortrefs dcfenfible, without the licence of

the king ; for the danger which might enfue, if every man at

his plcafure might do it.

It is partly upon the fame, and partly upon a fifcal found;^-

tion, to fecure his marine revenue, that the king has the prero-

(b)zlnft. 30. (d) 2 Inft. 31.

(c) Cowel's ir.terpr. tit. cajlelkrum (e)ilnft. 5.

cteratio. Seld. Jan. Angl. I. 42.

R 4 gative
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gativeof appointing /)or// and havens, or fuch places only, for

perfons and merchandize to pafs into and out of the realm, as he

in his vvifdom fees proper. By the feodal law all navigable ri-

vers and havens were computed among the regalia (f ), and

werefubje6: to the foVereign of the {late. And in England it

hath always been held, that the king is lord of tlie whole fhore

(g), and particularly is the guardian of the ports and havens,

which are the inlets and gatts of the realm (h) : and therefore,

fo early as the reign of king John, we find fhips feifed by the

king's ofBcers for putting in at a place that was not a legal

port (i). Thefe legal ports were undoubtedly at firfl afligned

by the crown ; lince to each of them a court of portmote is

incident (k), the jurirdi£lion of which niuft flow from the royal

authority : the great ports of the fea are alfo referred to, as

well known and eflablifhed, by flatute 4 Hen. IV. c. 20. which

prohibits the landing elfewhere under pain of confifcation : and

the flatute i Eliz. c. 11. recites that the franchife of landing

and difcharging had been frequently granted by the crown.

But though the king had a power of granting the franchife

of havens and ports, yet he had not the power of refumption,

or of narrowing and confining their limits when once eftablifh-

ed ; but any perfon had a right to load or difcharge his mer-

chandize in any part of the haven : whereby the revenue of

thecuftoms was much impaired and diminifhed, by fraudulent

landings in obfcure and private corners. This occafioned the

ftatutes of I Eliz,. c. 11. and 13 & 14 Car. II. c. 11. §. 14.

which enable the crown by commiffion to afcertain the limits of

all ports, and to aflign proper wharfs and quays in each port,

for the exclufive landing and loading of merchandize.

The ereflion of beacons, light-houfes, and fea-marks, is alfo

a branch of the royal prerogative: whereof the firft was antiently

(f) Ftud. t. i,6. Crag. i. 15. i:. (i) Madox hift. excb. 530.
(g)F. N. B. 113. (k) 4!nft. 148.

(h) La-:. 9. 55.

ufed
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ulcd in order to alarm the country, in cafe of the approach of

an enemy ; and all of them are ilgnally ufed in guiding and pre-

ferving veflels at Tea by night as well as by day. For this pur-

pofe the king hath the exclufive power, by commirTon under

his great feal (1), to caufe them to be ere£led in fit and con-

venient places (m), as well upon the lands of the fuhjefts as

upon the demefnes of the crown : which power is ufually veil-

ed by letters patent in the office of the lord high admiral(n). And
by flatute 8 Eliz. c. 13. the corporation of the trinity-houfe are

impowered to fet up any beacons or fea-marks wherevei they

fliall think them neceifary ; and if th.e owner of the land or

any other perfon fnail deflroy them, or fliall take down any

ileeple, tree, or other known fea-mark, he fliall forfeit 100/.

or, in cafe of inability to pay it, fnall be ipfo faffo outlawed.

To this branch of the prerogative may alfo be referred the

power vefled in his majefly, by flatutes 12 Car. II. c. a. and

29 Geo. II. c. 16. of prohibiting the exportation of arms or am-
munition out of this kingdom, under fevere penalties : and like-

wife the right which the king has, whenever he fees proper, of

confining his fubjetts to flay within the realm, or of recalling

them when beyond the feas. By the com.mon law (o), e\'ery man
may go out of the realm for whatever caufe he pleafeth, without

obtaining the king's leave; provided he is under no injun6lion of

flaying at home: (which liberty was exprefsly declared in king

John's great charter, though left out in that of Henry III.) bur,

becaufe that every man ought of right to defend t!,<? king and his

realm, therefore theking at his pleafure maycommandhimbyhis
writ that he go not beyond the feas, or out of the realm, witlmnt

licence ; and if he do the contrary, he fhall be punifiicd for dii-

obeying the king's command. Someperfons there antientlv wn-re,

that, by reafon of their flations, were under a perpetual prohibi-

tion of goingabroad without licence obtained; among which were

(1) 3lnft. 204. 3lnft. 148. (n) r SiJ. !<S. ^ In!l, 140.
(m) Rot. ClauJ. I Rit. Jl m. 44. (oj T. N. B."ct.

"Prya. on 4lnft. 13^.

reckoned
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reckoned all peers, on account of their being counfellors of

the crown ; all knights, who are bound to defend the king-

dom from invafions ; all ecclefiaftics, who were exprefsly con-

lined by cap. 4. of the conftitutions of Clarendon, on account

of their attachment in the times of popery to the fee of Rome;
all archers and other artificers, left they Ihould inflrufl fo-

reigners to rival us iq their feveral trades and manufaftures.

This was law in the times of Britton (p) who wrote in the

reign of Edward I. and fir Edward Coke (q) gives us many in-

ftances to this effeft in the time of Edward III. In the fuc-

ceeding reign the aflFair of travelling wore a very different af-

pe8: : an aS of parliament being made (r), forbidding all per-

fons whatever to go abroad without licence ; except only the

lords and other great men of the realm ; and true and notable

merchants ; and thekmg's foldiers. But this act was repealed

by the flatute 4 Jac. I. c i. And at prefent every body has, or

at leaft aflumes, the liberty of going abroad when he pleafes.

Yet undoubtedly if the king, by writ of «^ exeat regnum, under

his great feal or privy feal, thinks proper to prohibit him from

fo doing ; or if the king fends a writ to any man, when abroad,

commanding his return ; and in either cafe the fubje6k dif-

obeys; it is a high contempt of the king's prerogative, for

which the offender's lands fhall be feifed till he return ; and

then he is liable to fine and imprifonment (s).

III. Another capacity, in which the king is confidered in

domeftic affairs, is as thfe fountain of juftice and general confer-

vator of the peace of th^ kingdom. By the fountain of juftice

the law does not mean tlje author or original^ but only ihedijlri-

buior. Juftice is not deriv'ed from the king, as from h\s free gift ;

but he is the fteward of the public, to difpenfe it to whom it is

due (t) He is not the fpring, but the refervoir; from whence right

and equity are conduced, by a thoufand channels, to every indi-

vidual. The original power of judicature, by the fundamental

(p) C. 123. (f) ^•^ ^"^ autem creatus eji et ehc-

(0)3 Inft. 175. *"!> "t juftitiam faaat uni'verjis.

(r) 5 Ric. II. c. 2. Biacl, /. 3. //•. 1. c. 9.

(s) I Hawk. P. C. az.

principles
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principles of fociety, is lodged in the fociety at large : but as it

would be imprafticable to render complete juflice to every in-

dividual, by the people in their coUeftive capacity, therefore

every nation has committed that power to certain felecl ma-

giftrates, who with more eafe and expedition can hear and de-

termine complaints ; and in England this authority has imme-

moriallv been exercifed by the king or his fubftitutes. He there-

fore has alone the right of ere6ting courts of judicature : for,

though the conflitution of the kingdom hath enirulled him

with the whole executive power of the laws, it is impoflible,

as well as improper, that he Ihould perfonally carry into exe-

cution this great and extenfive truf!: .- it is confcquently necef-

fary, that courts ftiould be erecSlcd, to afTiH: him in executing

this power ; and equally neceflary, that, if erefted, they fliould

be erefled by his authority. And hence it is, that all jurifdic-

tions of courts are either mediately or immediately derived

from the crown, their proceedings run generally in the king's

name, they pafs under his feal, and are executed by his officers.

It is probable, and almoft certain, that in very early times,

before our conditution arrived at its full perfeQion, our kings in

'

perfon often heard and determined cau'es between party and

party. But at prefent, by the long and uniform ufage of many
ages, our kings have delegated their whole judicial power to

the judges of their feveral courts ; which are the grand de-

pofitory of the fundamental laws of the kingdom, and have

gained a known and ftated jurifdi6lion, regulated by certain

and eftabliflied rules, v/hich the crown itfelf cannot now alter

but by aft of parliament (u). And, in order to maintain both

the dignity and independence of the judges in the fuperior

courts, it is enabled by the ftatute 13 W. III. c. 2. that their

commiflions fliall be m.ade (not, as formerly, durante bene pla-

citOy but) quamdlu bene fe gejferintf and their falarics aicer-

tained and eUablifhed ; but that it may be lawful to re-

move them on the addrefs of both houfes of parlia-

ment. And now, by the noble improvements of that law in the

(u) a Hawk. P. C. a.

ftatute
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ftatute of I Geo. III. c. 23. enafted at the earnci^ recommen-
dation of the king himfelf from the throne, the judges are con-

tinued in their offices during their good behaviour, notwith-

ftanding any demife of the crown (which was formerly held (w)

immediately to vacate their feats) and their full falaries are ab-

folutely fccured to them during the continuance of their com-

miflions : his majefty having been pleafed to declare, that " he

" looked upon the independence and uprightnefs of the judges,

" as efientiai to the impartial adminiRration of juftice ; as one

" of the beft fecurities of the rights and liberties of his fub-

"Je6:s; and as moft conducive to the honour of the crown (x)."

In criminal proceedings, or profecutions for offences, it would

nili he a higher abiurdity, if the king perfonally fate in judg-

rrsent ; becaiife in regard to thele he appears in another capa-

city, that of profeciiior. Ail offences are either againfl the

king's peace, or hiscrov/n nnd dignity ; and arc fo laid in every

indittment. For, though in their confequences they generally

feem (except in the cafe of treafon and a very itvf others) to

be rather offences againfl the kingdom than the king
;

yet, as

the public, which is an invifible body, has delegated all its

power and rights, v/ith regard to the execution of the laws,

to one vifible magiflrate, all affronts to that power, and

breaches of thofe rights, are immediately offences againfl him,

to whom they are fo delegated by the public. He is therefore

the proper perfon to profecute for all public offences and

breaches of the peace, being the perfon injured in the eye of the

law. And this notion was carried fo far in the old Gothic confti-

tution, (wherein the king was bound by his coronation oath to

conferve the peace) that in cafe of any forcible injury offered

to the perfon of a folidvv fubjeft, the offender was accufed of

a kind of perjury, in having violated the king's coronation

oath ; diccbatiir fregijje jitramentum regis jurctum (y). Ar\d

(w) L/ni Raym. 747. ^ alTo, wlien the chief juftire Thorpe
(\) Com. fourn. 3 M:ir. \'}S\. v/.u cornlt-miied to be hnngei! Tcr liri-

(y) SiiPFiih ie jure Gcib. I. 3. e. 3. A I'cry, hu was iaiil Jacramenttim do-

TiO ion lomcv/hat fimilar 10 this may be vtini re^is fregiJTc. Rst, Pari. 15
fouiitl in the miueur. c. i. § 5. AnJ lb EJie. HI.

hence
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hence alfo arifes another branch of the prerogative, that of

pardoning offences ; for it is reafonable that he only who is in-

jured fhould have the power of forgiving. Of profecutions and

pardons I fhall treat more at large hereafter ; and only mention

them here, in this curfory manner, to fhew the conftitutional

grounds of this power of the crown, and how regularly connect-

ed all the links are in this vafl chain of prerogative.

In this di{^in£t and feparate exiftence of the judicial power,

in a peculiar body of men, nominated indeed, but not remove-

able at pleafure, by the crown, confifls one main prefervative

of the public liberty ; which cannot fubfifl long in any flate,

unlefs the adminiflration of common juilice be in fome degree

feparatsd both from the legiflative and alfo from the executive

power. Were it joined with the legiflative, the life, liberty

and property, of the fubjecl would be in the hands of arbitrary

judges, whofe decifions would be then regulated only by their

own opinions, and not by any fundamental principles of law ;

which, though legiflators may depart from, yet judges are

bound to obferve. Were it joined with the executive, this

union might foon be an overbalance for the legiflative. For

which reafon, by the ftatute of 16 Car. I. c. 10. which abo-

liflied the court of fl:ar-chamberi efFe8:ual care is taken to re-

move all judicial power out of the hands of the king's privy

council ; who, as then was evident from recent infl:ances,

might foon be inclined to pronounce that for law, which was

mofi: agreeable to the prince or his officers. Nothing there-

fore is more to be avoided, in a free conllitution, than uniting

the provinces of a judge and a minifter of flate. And indeed,

that the abfolute power, claimed and exercifed in a neighbouring

nation, is more tolerable than that of the eaftern empires, is in

great meafure owing to their having vcfl:ed the judicial power

in their parliaments, a body feparate and difl:inQ: from both the

legiflative and executive .• and, if ever that nation recovers its

former liberty, it will owe it to the efforts of thofe afTemblies.

In Turkey, where every thing is centered in the fultan or his

minifters.
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miniflers, defpotlc power is in its meridian, and wears a more

dreadful afpeft.

A CONSEQUENCE of this prerogative is the legal ubiquity

pf the king. Hismajefly, in the eye of the law, is always prc-

fent in all his courts, though he cannot perfonally diflribute

juftice (z). His judges are the mirror by which the king's

image is refleded. It is the regal office, and not the royal

perfon, that is always prefent in court, always ready to under-

take profecuticn, or pronounce judgment, for the benefit and

protection of the fubje6l. And from this ubiquity it follows,

that the king can never be nonfuit (a) ; for a nonfuit is the de-

fertion of the fuit or adion by the non-appearance of the plain-

tiff in court. For the fame reafon alfo, in the forms of legal

proceedings, the king is not faid to appear by his attorney y as

other men do ; for he always appears in contemplation of law

in his own proper perfon (b).

From the fame original, of the king's being the fountain of

juiVice, we may alfo deduce the prerogative of iffuing procla-

mations, which is vefled in the king alone. Thefe proclama-

tions have then a binding force, when (as fir Edward Coke ob-

lerves) (c) they are grounded upon and enforce the laws of the

realm. For, though the making of laWs is intirely the work

of a dirtinCt part, the legiflative branch, of the fovereign power,

yet the manner, time, and circumftances of putting thofe laws

in execution muft frequently be left to the difcretion of the exe-

cutive magiftrate. And therefore his conftitutions or edids,

concernirg thefe points, which we call proclamations, arc

binding upon thefubieflt, where they do not either contradict

the old laws, or tend to eftablifh nev.' ones ; but only enforce

the execution of fuch laws as are already in being, in fuch

manner as the king iliall judge neccifary. Thus the efta-

bliflied law is, that the king may prohibit any of his fub-

jefts from leaving the realm : a proclamation therefore for-

bidding this in general for three v/ecks, by laying an embargo

tz) Fortefc. c. 8. a Inft. 1.86. ('') Finch. L. 8i.

(,i)Co.Litt. 139. (c) 3 Inrt. 16a.

upon
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upon all (hipping in time of war (d), will be equally binding as

an a8: of parliament, becaufe founded upon a prior law. A pro-

clamation for difarming papifts is alfo binding, being only in

execution of what the legiflature has firft ordained : but a

proclamation for allowing arms to papifts, or for difarming any

proteflant fubjeds, will not bind ; becaufe the firfl: would be

to afiume a defpenfing power, the latter a legiflative one ; to

the verting of either of which in any fingle perfon the laws of

England are abfolutely ftrangers. Indeed by the ftatute 31

Hen. VIII. c. 8. it was enafired, that the king's proclamations

fhouM have the force of a<5ts of parliament : a flatute, which

was calculated to introduce the mofl defpotic tyranny ; and

which muft have proved fatal to the liberties of this kingdom,

had it not been luckily repealed in the minority of his fucceflbr,

about five years after (e).

IV. The king is likewife the fountain of honour, of office,

and of privilege : and this in a different fenfe from that where-

in he isftiled the fountain of juftice; for here he is really the

parent of them. It is impoffible that government can be main-'

tained without a due fubordination of rank ; that the people

may know and diftinguifh fuch as are fet over them, in order to

yield them their due refpe£t and obedience ; and alfo that the

officers themfelves, being encouraged by emulation and the

hopes of fuperiority, may the better difcharge their fun6tions

:

and the law fuppofes, that no one can be fo good a judge of

their feveral merits and fervices, as the king himfelf who em-
ploys them. It has therefore intruded with him the fole power

of conferring dignities and honours, in confidence that he will

beftow them upon none, but fuch as deferve them. And there-

fore all degrees of nobility, of knighthood, and other titles, are

received by immediate grant from the crown : either exprefled

in writing, by writs or letters patent, as in the creations of

peers and baronets ; or by corporeal invefliture, as in the

creation of a fimple knight.

(d)4Morf. !7-. 179. (e)Sut t Edvv, VI. c, iz.

From
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From the fame principle alfo arifes the prerogative of

erecting and difpofing of offices : for honours and offices are in

their nature convertible and (ynonymous. All offices under the

crown carry in the eye of the law an honour along with them
;

becaufe they imply a fuperiority of parts and abilities, being

fuppofed to be always filled with thofe that are mofl: able to

execute them. And, on the other hand, all honours in their

original had duties or offices annexed to them : an earl, comes,

v/as the confervator or governor of a county ; and a knight,

milesy was bound to attend the king in his vi'ars. For the fame

reafon therefore that honours are in the difpofal of the king, of-

fices ought to be fo likewife ; and as tJie king may create new

titles, fo may he create new offices ; but with this reftriftion,

ihat he cannot create new offices with new fees annexed to them,

nor annex new fees to old offices ; for this v/ould be a tax upon

the fubje6;, which cannot be impofed but by a6l of parlia-

ment (f). Wherefore, in 13 Hen. IV. a new office being

created by the king's letters for meafiiring cloths, with a new

fee for the fame, the letters patent were, on account of the

nev/ fee, revoked and declared void in parliament.

Upon the fame, or a like reafon, the king has alfo the pre-

rogative of conferring privileges upon private perfons. Such

as granting place or precedence to any of his fubjects, as fhall

feem good to his royal wifdom (g) : or fuch as converting aliens,

or perlons born out of the king's dominions, into denizens

;

whereby fome very confiderable privileges of natural-born fub-

jefts are conferred upon them. Such alfo is the prerogative

of ere6ling corporations ; whereby a number of private perfons

arc united and knit together, and enjoy many liberties,

powers, and immunities in their politic capacity, which they

Were utterly incapable of in their natural. Of aliens,

denizens, natural-born, and naturalized fubje6ts, I fhall

fpeak more largely in a fiibfequent chapter ; as alfo of

corporations at the clofe of this book of our commentaries.

(f) 4 Inft. 533. (g) 4 Inft. 351.

i now
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I now only mention them Incidentally, in order to remark the

king's prerogative of making them ; which is grounded upon

this foundation, that the king, having the fole adminitlratioa

of the government in his hands, is the bell and the only judge,

in what capacities, with what privileges, and under what dif-

tinftions, !iis people arc the beft qualihcd to ierve, and to zQ:

under him. A pi Inciple, which was carried fo far by the im-

perial law, that it was determined to be the crime of facrilege,

even to doubt whether the prince had appointed proper offi-

cers in the ftate (h).

V. Another light in which the laws of England confider

the king with regard to domeftic concerns, is as the arbiter of

commerce. By commerce, I at prefcntmean domeftic com-'

merce only. It would lead me into too large a field, if I were

to attempt to enter upon the nature of foreign trade, its pri-

vileges, regulations, and reftriftions ; and would be alio quite

befide the purpofe of thefe commentaries, which are confined

to the laws of England. Whereas no municipal laws can be

fufficient to order and determine the very extenfive and com-
plicated affairs of traffic and merchandize ; neither can they

have a proper authority for this purpofe. For as thefe are

tranfaclions carried on between fubjefts of independent i'tates,

the municipal laws of one will not b3 regarded by the other.

For which reafon the affairs of commerce are regulated by a

law of their own, called the law merchant or lex mercaton'a,

which all nations agree in and take notice of. And in particular

it is held to be part of the law of England, which decides the

caufes of merchants by the general rules which obtain in all

commercial countries ; and that often even in matters relating

to domefiic trade; as for inftancc with regard to the drawing,

the acceptance, and the transfer, of inland bills of exchange (i).

With us in England, the king's prerogative, fo far as it

relates to mere domedic commerce, will fall principally under

the following articles.

(h) D'fput^re de principali judicio non ehgerit imperafor, C. 9.29. 3.
cpsrtet : facriUgii enim iiifiar eji, (i) Co. Li'.t. lyz. Ld Raym. 181.
Jubitare an ts dignns fity qufn: IJill.

Vol. I. S First,

/
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First, the eflabVtfhment of public marls, or places of buy-

ing and felling, fuch as markets and fairs, with the tolls there-

unto belonging. Thefe can only be fet up by virtue of the

king's grant, or by long and immemorial ufage and prefcription,

which prefuppofes fuch a grant (k). The limitation of thefe

public reforts, to fuch time and fuch pla^e as may be mod con-

venient for the neighbourhood^ forms a part of oeconomics,

or domeftic polity ; which, confid^ring the kingdom as a large

family, and the king as the mafter of it, he clearly has a right

to difpofe and order as he_pleafes.

SECONDLY, the regulation of weights and meafures.

Thefe, for the advantage of the public, ought to be univer-

fally the fame throughout the kingdom ; being the general cri-

terions which reduce all things to the fame or an equivalent va-

lue. But, as weight and meafure are things in their nature

alrbitrary and uncertain, it is therefore expedient that they be

reduced to fome fixed rule or ftandard ; which ftandard it is

impoflible to fix by any written law or oral proclamation ; for

no man can, by words only, give another an adequate idea of

a foot-rule, or a pound-weight. It is therefore neceflary to

have recourfe to fome vifible, palpable, material ftandard ; by

forming a comparifon with which, all weights and meafures

may be reduced to one uniform fize : and the prerogative of fix-

ing this ftandard, our antient law veftcd in the crown ; as in

Normandy it belonged to the duke (1). This ftandard was ori-

ginally kept at Winche.fter : and we find in the laws of king

Edgar (m), near a century before the conqueft, an injunftion

that the one meafure, which was kept at Winchefter, fliould

be obferved throughout the realm. Moft nations have regula-

ted the ftandard of meafures of length by comparifon with the

parts of the human body ; as the palrp, the hand, the fpan,

the foot, the cubit, the ell, {ulna, or arm) the pace, and the fa-

thom. But, as thefe are of different dimcnfions in men of dif-

(k) a iGft. azo. («j) Cc,j>. 8.

(1) Gr. CiJijium. c. i6.

fereiit
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ferent proportions, our antient hiftorians (n) inform us, that a

nev/ ftandard of longitudinal meafure was afccrtained by king

Henry the firll: ; who commanded that the ulna or antient ell,

which anfwers to the modern yard, ftiould be made of the ex-

a8: length of his own arm. And, one flandard of meafures of

length being gained, all others are cafily derived from thence
;

thofe of greater length by multiplying, thofe of lefs by fubdi-

viding, that original Ifandard. Thus, by the ftatute called

compofttio ulnanun et perticaruniy five yards and an half make

A perch ; and the yard is fubdivided into three feet, and each

foot twelve inches ; which inches Vv'ill be each of the length

of three grains of barley. Superficial meafures are derived

by fquaring thofe of length ; and meafures of capacity by cu-

bing them. The ftandard of weights was originally taken from

corns of wheat, whence the lowed denomination of weights we
have is flill called a grain ; thirty two of which are directed,

by the ftatute called compofitio vienjurarmiiy to compofe a pen-

ny weight, whereof twenty make an ounce, twelve ounces a

pound, and fo upwards. And upon thefe principles the firft

ftandards were made ; which being originally fo fixed by the

crown, their fubfequent regulations have been generally made

by the king in parliament. Thus, under king Richard I. in

his parliament holden at Weflminfi;er, A. D. 1197, it was or-

dained that there fliall be only one weight and one meafure

throughout the whole kingdom, and that the cuflody of

the aflife or ftandard of weights and meafures fhall be com-

mitted to certain perfons in every city and borough (o) ;

from whence the antient office of the king's aulnager

feems to have been derived, whofe duty it was, for a cer-

tain fee, to meafure all cloths made for fale, till the office

was aboliflied by the fiatute 11 & 12 W. III. c. 20. In king

John's time this ordinance of king Richard was frequently dif~

penfed with for money (p) ; which occafioiied a provifion to be

made for inforcing it, in the great charters of king John and his

fon (q). Thefe original flandards werecalled^c;.^/// regis (T),and

(n) Willi.im of Malinfb. in I'ita Hin. (q) 9 Hen. Ill c. 2?.

/. Spelm. Hen. J. apuJ Wilkins. 259. (r) Plac. 35 Edtv. I. apud Cowel'e

(o) Hoved. Matth. Paris. Inteip. tit. pondi:s regis.

(p) Hoved. ^. D. iici.

S 3 inenjura
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mmfura domini regis (s) ; and are direfted by a variety of fub-

fequent ftatutes to be kept in the exchequer, and all weights

and meafures to be made conformable thereto (t). But, as ftr

Edward Coke obferves (u), though this hath fo often by au-

thority of parliament been enafted, yet It could never be ef-

feQ:ed; fo forcible is cuftom with the multitude.

Thirdly, as money is the medium of commerce, it is the

king's prerogative, as the arbiter of domeftic commerce, to

give it authority or make \t current. Money is an univerfal

medium, or coinmon ftandard, by comparifon vt'ith which the

value of merchandize may be afcertained : or it is a fign,

which reprefents the rerpe6live values of all commodities. Men-

tals are well calculated for this iign, bccaufe they are durable

and are capable of many fubdivifions : and a precious metal is

flill better calculated for thi« purpofe, becaufe it is the moft

portable. A metal is alfo the moft proper for a common mea-

fure, becaufe it can eafdy be reduced to the fame ftandard in

all nations: and every particular nation fixes on its own im-

preflion, that the v>^eight and ftandard (wherein confifts the

intrinfic value) may both be known by infpeclion only.

As tlie quantity of precious metals increafes, that is, the

more of them there is extrafted from the mine, this univer-

ial medium or common fign will fink in value, and grow

lefs precious. Above a thoufand millions of bullion are ralcti-

lated to have been imported into Europe from America with-

in \q^$ than three centuries ; and the quantity is daily in-

creafmg. The confequence is, that more money mull be

given now for the fame commodity than was given an

hundred years ago. And, if any accident was to diminifli

the quantity of gold and fdver, their value would proportiona-

My rife. A horfe, that was formerly worth ten pounds, is now

perhaps worth twenty ; and, by any failure of current fpecie,

(s) Fht. 2. M. 8 Hen. VI. c. 5. 11 Hen. VI. c. 8,

(1)14 Eiiw. Ill, ft. I. c. li. 25 n Hen. VII. c. 4. aa Car. II. c. 8.

F.fisy. lli 11. 5. e. 10. 16 Ric. II. c. 3. (u) 1 lull. 41.

the



Ch. 7,
0/" P E R S O N S. 277

the price may be reduced to what it was. Yet Is the hone m
reality neither dearer nor chc.^per at one time than the other ;

for, if the metal which conftitutes the coin was formerly twice

as fcarce as at prefent, the commodity was then as dear at half

the price, as now it is at tlie whole.

The coining ofmoney is in all dates the acl of the fovereign

power; for the realon jiift- mentioned, that its value may be

known on infpeftion. And with relpefl to coinage iji general,

there are three things to be confidered therein ; the materials,

the imprefiion, and the denomination.

With regard to the materials, firEdward Coke lays it down
(w), that themoney of England muft either be of gold or iTlver;

and none other was ever ifliied by the royal authority tili 1672,

when copper farthings and halt-pence were coined by king

Charles the fecond, and ordered by proclamation to be current

in all payments, under the value of fix-pence, and not other-

wife. But this copper coin is not upon the fame footing with

^ the other in many refpc£ts, particularly with regard to the of-

fence of counterfeiting it.

As to the impreflion, the ftamping thereof is the unquefti^

enable prerogative of the crown: for, though divers bifhops

and monafleries had formerly the privilege of coining money,

yet, as fir Mathew Hale obferves (x), this was ufually done by

fpecial grant from the king, or by prefcription which fuppofes

one; and therefore was derived from, and not in derogation of,

the royal prerogative. Befides that they had only the profit of

the coinage, and not the power of inftituting either the impref-

fion or denomination; but had ufually the ftamp fent them
from the exchequer.

The denominations, or the value for which the coin is to

pafs current, is liHewife in the breaft of the king ; and, if any

(-.v)alr.ft. 577. (x) I Hifl. P. C. icu.

S 3 unufuai
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unufual pieces are coined, that value mufl be afcertained by

proclamation. In order to fix the value, the weight and the

fincnefs of the metal are to be taken into confideration toge-

ther. When a given weight of gold or filvcr is of a given

finenefs, it is then of the true ftandard, and called {Icrling me-

tal ; a name for which there are various reafons given (y), but

noneof them entirely fatibfaQory. And of this ftcrling mettl

all the coin of the kingdom muft be made, by the ftatutfe 25

Kdw. ill. c. 13. So that the king's prerogative fccmelh not to

extend to the debafing or inhancing the value of the coin,

below or above tlie fterling value (z) : though fir Matthew

Hale (a) appears to be of another opinion. The king may alfo,

by his proclamation, legitimate foreign coin, and make it cur-

rent here ; declai ing at what value it fliall be taken in payments

(!)). But this, I apprclicnd, ought to be by comparifon with the

Itandard of our own coin ; othervvife the confent of parliament

will be neccflary. There is at prefent no fuch legitimated mo-

ney ; Portugal coin being only current by private confent, fo

that any one who pleafes may refufe to take it in payment.

The king may alfo at any time decry, or cry down, any coin

of the kingdom, and make it no longer current (c).

V. The king is, laflly, confidered by the laws of England as

the head and fupreme governor of the national church.

To enter into the reafons upon which this prerogative

is founded is matter rather of divinity than of law, I

ihall therefore only obferve that by ftalute 26 Hen. Vlll.

I. (reciting that the king's majefly juflly and rightful-

ly is and ought to be the fupreme head of the church of

England ; and fo had been recognized by the clergy of

this kingdom in their convocation) it is cnaflcd, that the king

fliall be reputed the only fupreme head on earth of tiie church

ofEnglafid, and fliall have, annexed to tiic imperial crown of

this realm, as well the title and flile thereof, as all jurifdiSi-

(v) Spelm. GIofT. J03. (I.) [l>iJ. 197.

(7) 2 Inn. <77. (c) JttJ.

\.s) I H. P.C. ip^.

ons.
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ons, aiuhorirics, and commodities, to (he faid dignity of fu-

pi'cme head of the church appertaining. And another ftatute

to the fame purport was made, i Eliz. c. i.

In virtue of this authority the king convenes, prorogues, re-

trains, regulates, and diflblves all eccleilaflical fynods or ccn-

vocations. 'I'jiis was an inherent prerogative of th.e crown,
long before the time of Henry VIII. as appears by the ftatute

8 Hen. VI. c. i. and the many authors, both lawyers and hif-

torians, vouched by l:r Edward Coke (d). So that the ilatute

25 Hen. VIII. c. 19. which reftrains the convocation from
making or putting in execution any canons rcptignant to the

king's prerogative, or the laws, cuftoms, and ilatutcs of the

realm, was merely declaratory of the old common law (e)

:

that part of it only being new, which makes the king's royal

alTent aftually neccfTary to the validity of every canon. The
convocation or ecclefiaftical fynod, in England, differs confidcr-

ably in its conftitution from the fynods of other chriftian king-

doms : thofe confining wholly of bifliops ; whereas with us the

convocation is the miniature of a parliament, wherein the

archbiihop prefides with regal ftate ; the upper houfeof bifhops

reprefents the houfe of lords; and the lower houfe, compofcd oi

reprefentatives ofthe feveral diocefes at large, and of each parti-

cular chapter therein, refembles the houfe of commons with irs

knights ofthe fhire and burgefles (f). This conffitution is faid to

be owing to the policy of Edward I, who thereby at one and

the fame time let in the inferior clergy to the privilege of

forming ecclefiallical canons, (which before they had not) and

alfo introduced a method of taxing ecclefiaftical benefices, by

confent of convocation (g).

(il)4lnft. 32Z, 323, It is compofcd of the bifliops and fupei-

(e) II Rep. JZ. intcsdants , and alfo of deputies, one

(f) In the dirt of Sweden, where- the of which is thofenby every te.i pariflies

ecclefiaftics form one of the t>randies of or rurnl deanry. Mod. Un, Hill,

the legiflature, the thsmber of the clergy xxxiii. i8.

reiembJes the convocation of England. (g) Gilb, hilh of exch, c. 4.

S 4 From
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From this prerogative alfo, of being the liead of the church,

arifes the king's right of nomination to vacant bifhopricks, and

certain other ecclcfiaftical preferments ; which will more pro-

perly be confidered when we come to treat of the clergy. I

Ihdl only here obferve, that this is now done in confequence of

the ftatute 25 Hen. VIII. c. 20.

As head of the church, the king is likcwlfe the dernier refori

in all ecclefiaftica! caufes ; an appeal lying uUimately to him

in chancery from the fentence of every ecclefiaftical judge :

which right was refiored to the crown by fratute 25 Hen. VIIL

c. 19. as will more fully be Ihcvvn hereatter.

Chaptek
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CHAPTr, R THE EIGHTH.

Of the KING'S REVENUE.

A V I N G, in the preceding chapter, confidered at 1;irn;e

thofe branches of the king's prerogative, which contri-

bute to his royal dignity, and conftitute the executive power

of the government, we proceed now to examine the king's

fifcal prerogatives, or fuch as regard his revenue ; which the

Britifh conftitution hath vcfted in the royal perfon, in order to

fupport his dignity and maintain his power : being a portion

which each fubjeO: contributes of his property, in order to

fecure the remainder.

This revenue is either ordinary, or extraordinary. The
king's ordinary revenue is fuch, as has either fubfifted time out

of mind in the crown ; or elfe has been granted by parliament,

by way of purchafe or exchange for fuch of the king's inhe-

rent hereditary revenues, as were found inconvenient to the

fubjc6t.

When I fay that it has fubfifted time oufof mind in the

crown, I do not mean that the king is at prefent in '.hea61ual

pofletTionof the whole of this revenue. Much (ray, the grcateft

part) of it is at this day in the hands of fubjeds; to whom it

has been granted out from lime to time hv the kings of EnHand
which has rendered the crown in fomemeafure dependent on the

people for its ordinary fupport and fubfillencc. So that I mufl be

obliged to recount, as pani-of the royal revenue, what lords of

manors
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ma/iors and other rubje6is frequently look upon fo be their own
ablolate rights ; becaufe they are and have been v^lted in them
and their anceflors for ages, though in reality originally derived

from the giants of our antient princes.

I. The firfc of tiie king's ordinary revenues, which I fliall

take notice of, is oFan ecclefiaftical kind
;

(as are alfo the three

fucceeding ones) z'/z. thecuflody of the temporaltiesof bifliops;

by which are meant ail the lay revenues, lands, and tenements

(in which Is included his barony) which belong to an archbi-

fliop'sor bifhop'sfee. And thefe upon the vacancy of the bi-

flioprick are immediately the right of the king, as a confe-

quence or iiis prerogative in church matters ; whereby he is

confidered as the founder of all archbifhopricks and bifliop-

jicks, to whom during the vacancy they revert. And for the

fame reafon, before the diffolution of abbeys, the king had

the cuftody of the temporalties of ail fuch abbeys and priories

as were of royal foundation (but not of thofe founded by fub-

jeSs) on the death of the abbot or prior (a). Another reafon

may alfo be given, vvhy the policy of the law hath vefled this

cuflody in the king ; becaufe, as the fuccefTor is not known,

tlie lands and pofleilions of the fee would be liable to fpoil and

devaftation, if no one had a property therein. Therefore the

law has given the king, not the temporalties themfelves, but

thecujlody of the temporalties, till fuch time as a fuccefibr is

appointed ; with power of taking to himfelf all the interme-

diate profits, without any account to the fuccefibr; and with the

right of prefenting (which the crown very frequently exercifes)

to fuch benefices and other preferments as fall within the time of

vacation (b). This revenue is of fo high a nature, that it could not

be s;ranted out to a fubje6l, before, or even after, it accrued :

but now by the ftatute 15 Edw. III. ft. 4. c. 4& 5. the king

mav, after the vacancy, leafe the temporalties to the dean and

chapter ; faving to himfelf all advowfons, efcheats, and the like.

Our antient kings, and particularly William Rufus, were not

only remarkable for keeping the bilhopricks a long time vacant,

(a) z Ina .5. {»') Stat. 17 Edw. II. c. 14 F. N. B. 3^.

for
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for the fake of enjoying the temporahies, but alfo committed

horrible wafteon the woods and other parts of the eftate ; and,

to crov/n all, would never, when the fee was filled up, reftorc

to the bi(hop his temporahies again, unlefs he purchafed them

at an exorbitant price. To remedy which, king Henry the

firft (c) granted a charter at the beginning of h.is reign, pro-

mifing neither to fell, nor let to farm, nor take any thing from,

the domains of the church, till the fucceflbr was inftalled.

And it was made one of the articles of the great charter (d),

that no wafte fiiould be committed in the temporaliies of bi-

fhopricks, neither fhould the cuilody of them be fold. The
fame is ordained by the ftatute of Wedminflrer the firPc (e)

;

and the fliatute 14 Edw. III. ft. 4. c. 4. (which permits, as we
havefeen, a leafe to the dean and chapter) is ftill more expli-

cit in prohibiting the other exa£tions. It was alfo a frequent

abufe, that the king would for trifling, or no caufes, feife the

temporahies of bifhops, even during their lives, into his own
hands : but this is guarded againft by ftatute i Edw. III. ft-. 2.

c. 2.

This revenue of the king, v<?hich was formerly very confi-^

,derabie, is now by a cuftomary indulgence almoft reduced to

nothing : for, at prefent, as foon as the new bifliop is confe-

crated and confirmed, he ufually receives the reftituiion of his

temporahies quite entire, and untouched, from the king ; and

then, and not fooner, he has a fee-fursple in his bifhoprick, and

may maintain an action for the profits (f).

II. The king is entitled to a corody, as the law calls it, out

of every bifhoprick : that is, to fend one of his chaplains to be

maintained by the bifnop, or to have a penfion allowed him till

the bifhop promotes him to a benefice (g). This is alfo in the na-

ture of an acknowlegemcnt to the king, as founder of the fee
;

fmce he had formerly the fame corodyor penfion from every abb: v

(c) Matth. Paris. (t) Co. Lift. €•] . 341,
(<i) 9 Hen. III. c. 5., (g) FiN. B. 230.
(e) 3 Edw, 1. c. il.
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or priory of royal foundation. It Ts,! apprehend, now fallen into

total diliife ; though fir Matthew Hale fays (h), that it is due

of common right, and that no prefcription will difcharge it.

III. The king alfo (as was formerly obferved) (i), is entitled

to all the tithes arifmg in extraparochial plates (k) : thongh

perhaps it may be doubted hov/ far this article, as well as tlie

laft, can be properly reckoned a part of the king's own royal

revenue ; fince a corody fupports only his chaplains, and thefe

extraj^arochial tithes are held under an implied truft, that the

king will diflribute them for the good of the clergy in general.

IV. The next branch confifts in the firft-fruits, and tenths,

of all fpiritual prefermenis in the kingdom; both of which I

Hiall confider together.

These were originally a part of the papal ufurpations over

the clergy of this kingdom j firil: introduced by Pandulph the

pope's legate, during the reigns of king John and Henry the

third, in the fee of Norwich ; and afterwards attempted to be

made univerfal by the popes Clement V. and John XXII. about

the beginning ofthe fourteenth century. The firfl-fruits, j&r/»j/-

t'lae^ or armates, were the firft year's whole profits of the fpiri-

tual preferment, according to a rate or val^tr made under the

direftion of pope Innocent IV. by Walter bifliop of Norwich

in 3S Hen. III. and afterwards advanced in value by commif-

fion from pope Nicholas III. ^. D. 1292, 20 Edw. i. (1) which

valution of pope Nicholas is flill preferved in the exche-

quer (m). The tenths, or deciniac, were the tenth part of the

a nual profit of each living by the fame valuation ; whitb

was alfo claimed by the holy fee, under no better pre-

tence than a ftrangc mifapplication of that precept of the

Levitical law, which dirc6ls (n), " that the Levites fliould

*' oOcr the tenth part of their tithe as a heave-offering to

[y] Notes rnF, N. B. above cited. (I) F N. B. 176.

(i) Pape 113. (m) 3 Inft. 154.

(k) z Inft. 647. (r.) Numb, xviii. a6,

« the
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" the T/ord, and .give it to Aaron the high prlcfl:." But this

claim of the pope met with vigorous refiftance from the E-n-

glifh parliament; and a variety of afts were palled to prevent

and reftrain it, particularly the ftatute 6 Hen. IV. c. i . which

calls it a horrible mifchief and damnable cuftom. But the

popifh clergy, blindly devoted to the will of a foreign mafter,

ftill kept it on foot ; fometimes more fecretly, fpmetimes

more openly and avowedly : fo that, in the reign of Henry

VIII. it was computed, that in the compafs of fifty-years

800000 ducats had been fent to Rome for firft-fruits only.

And, as the clergy exprelTed this willingnefs to contribute fo

much of their income to the head of the church, it was thought

proper (when in the fame reign the j">apal power was abolill;ied,

and the king was declared the head of the church of England)

to annex this revenue to the crown ; which was doi>e by ftatute

26 Hen. VIII. c. 3. (confirmed by flatute i Eliz. c. 4.) and a

new "jahr hcneficionm was then made, by which the clergy are

at prefent rated.

By thefe lafl: mentioned ftatutes all vicarages under ten

pounds a year, and all rectories under ten marks, are difchar-

ged from the payment of firft-fruits : and if, in fuch livings as

continue chargeable with this payment, the incumbent lives

but half a year, he (hall pay only one quarter of his firft-

fruits; if but one whole year, then half of them ; if a year

and half, three quarters ; and ' if two years, then the whole
;

and not otherwife. Likewife by the ftatute 27 Hen. Vill. c.

8. no tenths are to be paid for the firft year, for then the firft-

fruits are due : and by other ftatutes of queen Anne, in the

fifth and fixth years of her reign, if a benefice be under fifty

pounds /)^r annum clear yearly value, it ftiall be difcharged of

the payment of firft-fruits and tenths.

Thus the richer clergy, being, by the criminal bigotry of

their popifti predeceflbrs, fubjededat firft to a foreign exa£lion,

were afterwards, when that yoke was fhaken off", liable to a like

mifapplication of their revenues, through therapaciousdifpofition

of the then reigning monarch : till at lengih the piety of queen

Anne
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Anne reftored to the church what had been thus indlreftly taken

fcom it. This (lie did, not by remitting the tenths and firft-

fruits entirely ; but, in a fpirit of the trueil: equity, by apply-

ing thefe fuperflaities of the larger benefices to make up the

deficiences of the fmaller. And to this end fhe graiUed hei;

royal charter, which was confirmed by the (tatute 2 Ann* c. 1 1.

whereby all the revenue of firft-iruits and tenths is vefted in

truftees for ever, to form a perpetual fund for the augmentati-

on of poor livings. This is ufually called queen Anne's boun-

ty ; which has been dill farther regulated by fubfequent fta-

tutes, too numerous here to recite.

V. The next branch of the king's ordinary revenue (which,

as well as the fubfequent branches, is of a lay or temporal na-

ture) confifts in the rents and profits of the demefne lands of

the crown, Thefe demefne lands, terrae dominicalei regis,

being either the fnare referved to the crown at the original

diftribution of landed property, or fuch as came to it after-

wards by forfeitures or other means, were antiently very large

and extenfive ; comprizing divers manors, honors, and lordfhips;

tJie tenants of which had very peculiar privileges, as will be

iliewn in the fecond book of thefe commentaries, when we

fncak of the tenure in antient demefne. At prefent they are

contrafted within a very narrow compafs, having been almoft

entirely granted away to private fubjefts. This has occafioned

the parliament frequently to interpofe ; and, particularly, after

king William III. had greatly impoveriftied the crown, an a£t

paiTed (o), whereby all future grants or leafes from the crown

for any longer term than thirty one years or three lives are

declared to be void ; except with regard to houfes, which

may be granted for fifty years. And no reverfionary leafe can

he made, fo as to exceed, together with the eftate in being,

the fame term of three lives or thirty one years : that is, where

there is a fubfifting leafe, of which there are twenty years ftill to

come, the king cannot grant a future intercft:,to commence after

the expiration of the former, for any longer term than eleven

years. The tenant muft aKo be made liable to be punifhed for

(0) I Ann. ft. I. c. 7,

coinmitti.ng
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committing wafte ; and the ufual rent mufl be refervcd, or,

where there lias uuuilly been no rent, one third of the cleaf

yearly value (p). The misfortune is, that this aGt was made

too late, after almoft every valuable pofieffion of the crown

had been granted away for ever, or elfe upon very long leafes

;

but may be of benefit to pofterity, when thofe leafes come to

expire.

VI. Hither might have been referred the advantages which

were ufed to arife to the king from the profits of his military

tenures, to which moft lands in the kingdom were fubjeft, till

the ilatute 1 2 Car. II. c. 24. which in great meafure abolifhed

them all : the explication of the nature of which tenures muft

be referred to the fecond book of thefe commentaries. Hither

alfo might have been referred the profitable prerogative of

purveyance and pre-emption : which was a right enjoyed by

the crown of buying up provifions and other necefraries, by

the intervention of the king's purveyors, for the ufe of his

royal houfl^xold, at an appraifed valuation, in preference to all

others, and even without confent of the owner ; and alfo of

forcibly imprelgng the carriages and horfes of the fubje6l, to

do the king's bufinefs on the public roads, in the conveyance

of timber, baggage, and the like, however inconvenient

to the proprietor, upon paying him a fettled price. A pre-

rogative, which prevailed pretty generally throughout Eu-
rope, during the fcarcity of gold and filver, and the high va-

luation of money confequential tjiereupon. In thofe early

times the king's houftiold (as well as thofe of inferior lords) were
fupported by fpecific renders of corn, and other victuals, from
the tenants of the refpe£live demefnes ; and there was alfo a con-

tinual market kept at the palace gate to furniili viands for the

royal ufe (q). And this anfwered all purpofcs, in thofe ages of
fimplicity, fo long as the king's court continued in any certain

place. But when it removed from one part of the kingdom to

another (as was formerly very frequently done) it was found ne-

(p) In like manner, by the civil law, enated, but only let to farm. CoJ. I.

the inheirances or fundi patrimoniales ii.t. 6i.
of the imperial crown could not be ali- (q) 4 luft. 273.

cefTary
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cellary to fend purveyors beforehand, to get together a fuffi-

cient quantity of provlfions and other neceflaries tor the houf-

hold : and, left the unufual demand Ihould raife them to an

exorbitant price, the powers before-mentioned were vefted in

thefe purveyors : who in procefs of time very greatly abufcd

their authority, and became a very great oppreflion to the

ilihjefl: though of Uttle advantage to the crown ; ready money
in open market (when the royal refidence was more permanent,

r.nd fpecie began to be plenty) being found upon experience to

be the beii proveditor of any. Wherefore by degrees the

powers of purveyance have declined, in foreign countries as

well as our own; and particularly were abolifhed in Sweden

by Guflavus Adolphus, towards the beginning of the laft cen-

tury (r). And, with us in England, having fallen into difufe

during the fufpenfion of monarchy, king Charles at his refto-

ration confented, by the fame ftiitute, to refign intirely thefe

branches of his revenue and power : and the parliament, in

part of recompenfe, fettled on him, his heirs, and fucceflbrs,

forever, the hereditary excife of fifteen pence ^^r barrel on

all beer and ale fold in the kingdom, and a proportionable fum

for certain other liquors. So that this hereditary excife, the

nature of which lliall be farther explained in the fubfequent:

part of this chapter, now forms the fixth branch of his ma-^

jefty's ordinary revenue.

VII. A SEVENTH branch might alfo be computed to have

arifen from wine licences ; or the rents payable to the crown by

fuch perfons as are licenfed to fell wine by retail throughout

England, except in a few privileged places. Thefe were firft

fettled on the crown by the ftatute 12 Car. II. c. 25. and, to-

gether with the hereditary excife, made up the equivalent in

value for the lofs fufbined by the prerogative in the abolition

of the military tenures, and the right of pre-emption and pur-

veyance : but this revenue was abolifl^ed by the ftatute 30 Geo.

II. c, 19. and an annual (uJ^^ of upwards of "joool. per annum,

ilTui^ig out of the nev/ ftamp duties impofed on wine licences,

was fettled on the crown in its ftead.

(r) Mod. Un. Hift. xxxiii. Ue,

VIII. An
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VIII. An eiglith branch of the kind's ordinary revenue is

iiliaily reckoned loconfift in the profits arifing from hisforefts.

Forefts are vvaftc grounds belonging to the king, replenifhed

with all manner of beads of chace or venery; which are under

the king's protedion, for Uie fake of his royal recreation and

delight : and, to that end, and for prefervation of the kir-g's

game, there are particular laws, privileges, courts and officers

belonging to the king's forcfls ; all which will be, in their

turns, explained in the fubfequent books of thefe commenta-
ries. What we are now to conjlder are only the profits arifing

to the king from hence ; u'hich confid: principally in amerce-

ments or fines levied for offences againft the foreft-laws. But
as tew, if any, coarts of this kind for levyi:ig amerce.nents (f)

have been held fince 1632, 8 Car. I. and as, from the accounts

given of the proceedings in that court by our hiftories and law

books (s), nobody would nov/ wifli to fee them again revived.

It is needlefs (at leaft in this place) topurfue this enquiry any

farther.

IX. The profits arifing from the king's ordinary courts of

juftice make a ninth branch of his revenue. And thefe confift

not only in fines impofed upon offenders, forfeitures of re-

cognizances, and amercements levied upon defaulters j but

alfo in certain fees due to the crown in a variety of legal

matters, as, for fetting the great feal to charters, original

writs, and other forenfic proceedings, and for permitting

fines to be levied of lands in order to bar entails, or otherwife

to infure their title. As none of thefe can be done without

the immediate intervention of the king, by himfelf or his

officers, the law allows him certain perquifites and profits,

as a recompenfe for the trouble he undertakes for the pub-

lic. Thefe, in procefs of time, have been almoft all grant-

ed out to private perfons, or elfe appropriated to certain

particular ufes : fo that, though our law-proceedings are ftiU

(f) Ro^er North, in his life of lord I have met with no report of its pro-

keeper North, (43, 44.) mentions an ceeiiings.

eyre, or iter, to have been held fouth (s) i Jones. a^7—198.
of Trent loon after the reftoration ; but

Vol. I. T loaded
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loaded with tVieir payment, very little of them is now returned

into the king's exchequer ; for a part of whofe royal mainten-

ance they were originally intended. All future grants of them

however, by the ftatute i Ann. ft. 2, c. 7. are to endure for

no longer time than the prince's life who grants them.

X. A TENTH branch of the king's ordinary revenue, faid to

be grounded on the coniideration of his guarding and protest-

ing the feas from piraies and robbers, is the right to royalJjjhy

which are whale and fturgeon : and thefe, when either thrown

afhore, or caught near the coafls, are the property of the king,

on account (t) of their fuperior excellence. Indeed our ancef-

tors feem to have entertained a very high notion of the impor-

tance of this right j ii being the prerogative of the kings of

Denmark and the dukes of Normandy (u) ; and from one of

thefe it was probably derived to our princes. It is exprelsly

claimed and allowed in the ftatute de praerogativa regis (w) :

and the moft antient treatifes of law now extant make mention

of it (x) ; though they feem to have made a diftinftion be-

tween whale and fturgeon, as was incidentally obferved in a

former chapter (y).

XI. Another maritime revenue, and founded partly upon

the fame reafon, is that of fhipwrecks ; which are alfo declar-

ed to be the king's property by the fame prerogative, ftatute 1

7

Edw. II. c. II. and were fo, long before, at the common law.

It is worthy obfervation, how greatly the law of wrecks,

has been altered, and the rigour of it gradually foftened

in favour of the diftrefled proprietors. Wreck, by the

antient common law, was where any ftiip was loft at fea,

and the goods or cargo were thrown upon the land ; in

which cafe thefe goods, fo wrecked, were adjudged to belong

to the king : for it was held, that, by the lofs of the ftiip,

all property was gone out of the 6riginal owner (z). But this

(t) Plowd. 315. (x) Bradton. /. 3. C. 3. Britlon.

(u) Stiernh de jure Sueonum. I. 2. f. Fleta. /. i «•. 45 Sf 46.

17. 8. Gr. Ccufiiim. cap. 17. (y) Ch. 4. pag. 123
(w) 17 Edw, II. c. II. (iij Dr & St. d. z. c. 51.

was
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was undoubtedly adding forrow to forrow, and was confonant:

neither to reafon nor humanity. Wherel-bre it was -fiift: or-

dained by kijig Henry 1. that if any perfon efcaped alive out of

the fhip it lliould be no wreck (a) ; and afterwards king Henry

II. by his charter (b), declared, that if on the coafts of either

Enp;land, Poi<9;ou, Oleron, or Gafcony, any fhip fhould be

diftrcffed, and either man or beall fliould efcape or be found,

therein alive, the goods Ihould remain to the owners, if they

claimed them within three months; but otherwife fhould beef-

teemed a wreck, and fhould belong to the king, or other lord

of the franchife. This was again confirmed with improve-

ments by king Richard the firll ; who, in the fecond year of

his reign (c), not only ellabliflied thefe concelTions, by ordain-

ing that the owner, if he was fhip wrecked and efcaped, " om-
*' nes res fuas liberas et quietus haheret^'' but alfo, that, if he

periflied, his children, or in default of them his brethren and

fillers, fhould retain the property ; and, in default of brother

or fillers, then the goods iliould remain to the king (d). And
the law, fo long after as the reign of Henry III. feems dill to

have been guided by the fame equitable provifions. For then

if a dog (for inftance) efcaped, by which the owner might be

difcovered, or if any certain mark were fet on the goods, by

Tvhich they might be known again, it was held to be no wreck

(e),' And this is certainly moft agreeable to reafon ; the rati-

onal claim of the king being only founded upon this, that

the true owner cannot be afcertained. But afterwards, in

the flatute of Weflminfter the firft (f), the law is laid

down more agreeable to the charter of king Henry the fe-

cond : an(;l upon that ilatute hath flood tie legal do6lrine of

wrecks to the prefer.', time. It ena6ts, that if any live thing ef-

cape (a man, a cat, or a dog •, which, as in EraQon, are only

put for examples) (g), in this cafe, and, as it feems, in this cafe

(a) Spelm. C«^. a/)«i/ Wilkins. 305. them to remain tis the owners; adding
(b) 26 May, A. D. 1174. 1 Rym. thishumaneexpo(lulation,"^o</f.'>;/;;

Fad. 36 " jus habetJijcus in aliena cdlamitate,

(c) Rog. Hoved. in Ric. I. " ut de re tarn luCluofa compendinm
(d) In like manner Cooftantine the " fcdetur ?"

great, finding that o)' the imperial law (e) BraiV. /. 3. c. 3.
tht revenue oF wreclis was given to the (f ) 3 Edw. 1. c. 4.

prince's treafury or fijcus^ reftraineJ it (g) Flet. /. i. c. 44. a Inft. iCj.
ty aaedid (dd. u. c. i.) aad ordered

T 2 - only,
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only, it IS dearly not a legal wreck : but the {heriff of the

County is bound to keep the goods a year and a day (as in France

for one year, agreeable to the maritime laws of Oleron (h),

and in Holland lor a year and an half) that if any man can prove

a property in them, either in his own right or by right of re-

prefentation (i), they fhall be reftored to him without delay
;

but, if no fuch property be proved within that time, they then

fluall be the king's. If the goods are of it perifliabje nature,

the IherlfF may fell them, and the money fliall be liable in thtir

ftead (k). This revenue of wreck* is frequently granted out

to lords of manors, as a royal franchife ; and if any one be

thus entitled to wrecks in his own land, and the king's goods

are wrecked thereon, the king may claim them at any time,

even after the year and day (1).

It is to be obferved, that, in order to conflitute a legal

nvreck, the goods mufl come to land. If they continue at fea,

the law diftinguiflies them by the barbarous and uncouth ap-

pellations of jet/am, flotfa/n, and ligafi. Jetfam is where goods

are cafl: into the fea, and there fink and remain under water

:

fiotfam is where they continue fvvimming on the furface of the

waVes : ligan is where they are funk in the fea, but tied to a

cork or buoy, in order to be found again (m). Thefe are alfo

the king's, if no owner appears to claim them; but, if any

owner appears, he is entitled to recover the pofleffion.

For even if they be call: overboard, without any mark or buoy,

in order to lighten the fliip, the owner is not by this a£l of ne-

ceffity conftrued to have renounced his property (n) : much

le's can things ligan be fuppofed to be abandoned, fince the

owner has done all in his power, to afiert and retain his proper-

ty. Thefe three are therefore accounted fo far a diftin<Sl thing

from the former, that by the king's grant to a man of wrecks,

things jetfam, fiotfam, and ligan will not pafs (o).

(h) §. 2-8. •vanJae navis caufa, ejiciutttur, hac

(i) 1 Inrt. l68. dovunorum permanent, ^uia palamejiy

(k)Plc\vd. i66. eas non eo animo ejici, quod quis habere

(!) ^ Inli. 168. ^vo.Abr. tit. Wreck, nolit. Inji. %. i. §. 48.

(m) c Rep. 106. (o) 5 Rep. 108.

(n) ^<3^ ifim res in tempejlate^ le-

Wrecks,

-r
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Wrecks, in their legal acccptntion, are at prefent not ve-

ry frequent : it rarely happening that every living creature

on board periflies ; and if any fhould furvive, it is a very great

chance, fince the improvement of commerce, navigation, and

correlpondence, but the owner will be able to afl'ert his pro-

perty within the year and day limited by law. And in order

to preferve this property entire for him, and if pofllble to pre-

vent wrecks at all, our laws have made many very humane re-

gulations ; in a fpirit quite oppofite to thofe favage laws,

which formerly prevailed in all the northern regions of Europe,

^nd a few years ago were ftill faid to fubrul: on the coafts of

the Baltic fea, permitting the inhabitants to feiy.e on whatever

they could get as a lawful prize ; or, as an author of their

own exprelTes it, *' In naufragorian miferia et calamitate tan-

" qv.am vultures ad praedam currere (p)." For by the ftatute

2 Edw. III. c. 13. if any fliip be loft on the fhore, and the

goods come to land (fo as it be not legal wreck) they (hall be

prefently delivered to the merchants, they paying only a rea-

fonahle reward to thole that faved and preferved them, which

is intitled fahage. Alfo by the common law, if any perfons

(other than the iTieriff) take any goods fo caft on fnore, which

are not legal wreck, the owners might have a commifTion to

enquire and find them out, and compel them to make reftitu-

tion (q). And by flatute 12 Ann. ft. 2. c. 18. confirmed by

4 Geo. I. c. 12. in order to afllil; the diftrefftd, and prevent

the fcandalous illegal practices on fome of our fea coafts,

(toofimilar to thofe on the Baltic) it is enatled, that all head-

ofHcers and others of the towns near the fea fhall, upon

application m.ade to them, fummon as many hands as are ne-

cefTary, and fend them to the relief of any fliip in diftrefs, on

forfeiture of 100/. and, in cafe of aiuftance given, falvage

fhall be paid by the owners, to be affeiTed by three neighbour-

ing jullices. All perlons that fecre-te any goods fliall forfeit their

treble valu.e : and if they wilfully do any a6: whereby the {hip

is loft or dtftroyed, by making holes in her, ftealing her pumps,

or othcrwilc, they are guilty of felony, wiiiiout benefit

^p) Stiernh, tie jure Sue;n I. 3, c. ;, (q) F. K,. B. «t?.

T ^ Oi
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of clergy. Laftly, by the (latute 26 Geo. 11. c. ig. plunder-

ing any veffel either in didrefs, or wrecked, and whether any

living creature be on board or not, (for, whether wreck or

otherwife, it is clearly not the property of the populace) fuch

plundering, I fay, or preventing the efcape of any perfon that

endeavours to fave his life, or wounding him with intent to

deftroy him, or putting out falfe lights in order to bring any

veflel into danger, are declared to be capital felonies ; in like

manner as the deflroying trees, fteeples, or ether ftated fea-

markp, is puniflied by the ftatute 8 Eliz,. c. 13. with a forfeiture

of 100/. or outlawry. Moreover, by the ftatute of George

II. pilfering any goods caft afliore is declared to be petty lar-

ceny; and many other falutary regulations are made, for the

more cffeflually preferving Ihips of any nation in diftrefs (r).

XII. A TWELFTH branch of the royal revenue, the right

to mines, has its original from the king's prerogative of coia-

age, in order to fupply him with materials ; and therefore

thofe mines, which are properly royal, and to which the king

is entitled when found, are only thofe of fdvcr and gold (s).

By the old common law, if gold or filver be found in mines

of bale metal, according to the opinion of fome, the whole was

a royal mine, and belonged to the king ; though others held

that it only did fo, if the quantity of gold or filver was of

greater value than the quantity of bafe metal (t). But now

by the flatutes i W. & M. ft. i. c. 30. and 5 W. & M. c.

6. this difference is made immaterial ; it being enabled,

that no mines of copper, tin, iron, or lead, (hall be looked

upon as royal mines, notwithftanding gold or filver may be ex-

traSled from them in any quantities: but that the king, or per-

fons claiming royal mines under his authority, may have the

(r) By the civil law, to deftroy per- tan conftitvit!ony,punifheo with the ut-

fons ihipwrecked, or pravent their fav- moft i'eveiity ail thole who neglected

ing the fiiip, is capital. And to fteal to afliflany fhipin diftreff , or plunder-

tven a plank from a veflVl in diltrefs ed sny goods caft on fhore. (Linden-

or wrecked, makes the party liable to brog. CoJ. LL. antiqu. 146. 715.)

ciifwer for the whole fhip and cargo. (s) 2 InH. 577.

(Ff. 47. 9. 3. ) The laws alfo of the (t) Plowd. 366.

Vifigoths, and the moft early Neapoli-

cre-
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ore, (other than tin-ore in the cpiiiitics of Devon and Corn-
wall) paying for "^he fame a price ftated jn the a£t. This was

an extremely reafonable law : for now private owners are not

difcouragcd from working mines, through a fear that they may
be claimed .^.s royal ones; neiiher does the king depart from the

juft rights of his revenue, fince he may have all the precious

metal contained in the ore, paying no more for it than the va-

lue of the bafe metal which it is fuppofed to be ; to which

bafe metal the land-owner is by reafon and law entitled.

XIII. To the fame original may in part be referred the re-

venue of treafure-trove (derived from the French word, trover

to find) called in Latin thefauriis inventus, which is where
any money or coin, gold, fdver, plate, or bullion, is found

hidden in the earth, or other private places, the owner there-

of being unknown ; in which cafe the treafure belongs to

the king : but if he that hid it be known, or afterwards be

found out, the o\yner and not the king is entitled to it (u). Al-

fo if it be found in the fea, or upon the earth, it doth not be-

long to the king, but the finder, if no OAvncr appears fvv). So

that it Teems it is the hiding, not the abandoning of itj that

gives the king a property: Brafton(x) defining it, in the words

of the civilians, to be " veins depofitio pecuniae.^'' The differ-

ence clearly arifes from the different intentions, which the law

implies in the owner. A man that hides his treafure in a fe-

cret place, evidently does not rnean to rclinquiili his property ;

but referves a right of claiming it again, when he fees occa-

fion ; and, if he dies and the fecret alfo dies with him, the

law gives it the king, in part of his royal revenue. But a man
that fcatters his treafure into the fea, or upon the public fur-

face of the earth, is confiiued to have ablolutcly abandoned his

property, and returned it into the common ftock, without anv

intention of reclaiming it; and therefoj^e it belongs, as in a date

of nature, to the firfl: occupant, or finder ; unlefs the owner

appear and affert his right, which then proves that the lofs was

by accident, and not with an intent to renounce his property.

(u) 3 Inft. 131. D.ilt. SherifTs. c 16. (x) /. 3. c. 3. §, 4.

(w) Britt. c. 17. Finch. L. 177.

Poj
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Formerly all treafure-trove belonged to the finder (y) ;

as was alfo the rule of the civil law (z). Afterwards it was.judg-

cd expedient for the purpofes of the ftale, and particularly for

the coinage, to allow part of what was found to the king

;

which part was afligned to be all hidden treafure ; fuch as is

cafually loji and unclaimed, and alfo fuch as Is dcfignedly aban-

doned, ftlU remaining the right of the fortunate finder. And

that the prince fhall be entitled to his hidden treafure is now

grown to be, according to Grotius (a), ^' jus comtniine, et qua-

*^
ft gentium:'''' for it is not only obferved, he adds, in England,

but in Germany, France, Spain, and Denmark. The finding

of dcpoficed treafure was much more frequent, and the trea

fures themfelves moreconfiderable, in the infancy ofourconfti-

tution than at prefent. When the Romans, and other inhabi-

tants of the refpeflive countries which compofed their empire,

were driven out by the northern nations, they concealed their

money under-ground ; wiih a view of reforting to it again

when the heat of the irruption ihould be over, and the inva-

ders driven back to their defarts. But, as this never happened,

the treafures were never claimed ; and on the death of the

owners the fecret alfo died along with them. The conquering

generals, being aware of the value of thcfe hidden mines, made

it highly penal to fccrete them from the public fervice. In En-

gland therefore, as among the feudifts (b), the punifhment of

fuch as concealed from the king the finding of hidden treafure

was formerly no lefs than death j but now it is only fine and im-

prifonment (c).

XIV, Waifs, hcna '^joavlata, are goods -flclen, and waived

or thrown av.'ay by the thief in his fiight, for fear of being ap-

prehended. Tfiefe are given to the king by the law, as a punifli-

ment upon the owner, for not himfelf purfuing the felon, and

taking away his goods from him (d). And therefore if the party

robbed do his diligence immediately to follow and apprehend the

(v) Prafton. /. 3. c. 3. 3 Inft. 133. (b) Clan. /. i. f. 2. Crag. I. Ij6. 40.

(7.) Ff. 4!. I. 31. (c) 3 Inlt. 133.

(j) De jur. h. & f>.
I. %. c. 8. §. 7. (li) Cro. Eliz. 694.

thief
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thief (which is called making frefh/w/,^y' or do convi8: him after-

wards, or procure evidence to convi6t him, he llnall have his

goods again (e). Waived goods do alfo not belong to the king,

till fcifed by fomebody for liis ufe ; for if the party robbed can

feife them firft, thovigh at the difbancc of twenty years, the

king fliall never have them (f). If the goods arc hid by the thief,

or left any where l>y him, fo that he i\ad them not about him

when he fled, and therefore did not throw them away in his

flij''ht; thefe alfo are not /;5;?a ivaviata, but the owner may
have them again when he pleafcs (g). The goods of a foreign

merchant, though ftolen and thrown away in flight, iTiall ne-

ver be waifs (h) : the reaXon whereof may be, not only for the

encouragement of trade, but alfo becaufe there is no wilful de-

fault in the foreign merchant's not purfuing the thief, he being

generally a fl:ranger to our laws, our uf:i£;cs, and our language.

XV. EsTUAYS are fuch valuable animals as are found wan-

<lering in any manor or lordfhip, and no man knoweth the

owner of them ; in which cafe the law gives them to the king,

as the general owner and lord paramount of the foil, in recora-

pence for the darr.age which they may have done therein ; and

they now moft commonly belong to the lord of the manor, by
fpecial grant from the crown. But in order to vefhan abfolute

property in the king or his grantees, they mufl be proclaimed

in the church and two market towns next adjoining to the

place where they are found ; and then, if no man claims them,
after proclamation and a year and a day paiTcd, they belong ro

the king or his fubflitute without redemption (i) ; even thou^^h

the owner were a minor, or under any other legal incapa-

city (k). A provifion ftmilar to whi^h obtained in the old

Gothic conftitution, wirh regard to all things that were found,

which were to be thrice proclaimed, primum coram cv:-:--

iihus et "oiatorthus obviis, deinih' in proxima villa 'vel pufo

(e) Fincli. L. zii. Riilflr. 19.

(0 J'^id. (i) Mir,-, c. 3. §. t9.

(?) i Rep- 109. fk) 5 Rep. 108. Bro. Ahr tt-
(h) Faih. Jir. tit. Ejiray. i. 3 Eftraj. Cro. Eliz. 715.

poflram-s
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pojlreino co^am ecclefuiiieljiuiicio : and the fpace of a year was
altowed for the owner to reclaim his property (1). If the owner
claims them within the year and day, he mull pay the charges
of finding, keeping, and proclaiming them (m). The king
or lord has no property till the year and day pafled : for if the
lord keepeth an ellray three quarters of a year, and within the

year it flrayelh again, and another lord getteth it, the firft lord

cannot take it again (n). Any beafc may be an eftray, that is

by nature tame or rcclaimablc, and in which there is a valuable

property, a flieep, oxen, fwinc, and horfes, which we in ge-

neral call cattle ; and fo Fleta (o) defines it, pecus "jagans,

^uod niiUus petit, fequitnry vel advocat. For animals upon

which the law fcts no value, as a dog or cat, and animals /^r/z<?

tiaturae, as a bear or wolf, cannot beconfidered as eftrays. So

Iwans may be eflrays, but not any other fowl (p) ; whence
they are faid to be royal fowl. The reafon of which diftinc-

tion feems to be, tha*", cattle and fwans being of a reclaimed

nature,! the owner's property in them is not loft merely by their

temporary efcape ; and they alio, from their intrinfic value,

are a fufficient pledge for the ex pence of the lord of the fran-

chife in keeping them the year and day. For he that takes an

eftray is bound, fo long as he keeps it, to find it in provifions

and keep it from damage (q) ; and may not ufe it by way of

labour, but is liable to an action for fo doing (r). Yet he may

milk a cow, or the like, for that tends to the prefervation, and

is for the benefit of the animal {^).

Befides the particular reafons before given v/hy the king

fnould have the feveral revenues ofroyal fifli, fhipwrecks, treafure-

trove, waifs, and edrays, there is alfo one general reafon which

hold? for them all ; and that is, becaufe they are bona vacanticty

or {'T-ods in which no one elfe can claim a property. And there-

fore by the law of nature they belonged to the firfl occupant or

fl) Siiernh. dg]u.r. Gothor. I. 3. c. 5. (p) 7 Rep. 17.

{m)DaU. Sh.79. (q) i Roll. Abr. 8S9.

(n) Finch. L. 177. (0 Cro. Jac. 147.

(0) /. I. f..43- (0 Cio. Jat. 148. Noy. rrp,

finder ;
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finder ; and To continued under the imperial law. But, in fet-

tling the modern conllitutions of moft of the governments in

Europe, it was thought proper (to prevent that {Ijife and con-

tention, which the mere title of occupancy is apt to create and

continue, and to provide for the fupport of public authority in a

manner the Icafl burthenfome to individuals) that thefe rights

fhould be annexed to the fupreme power by tlie pofitive laws

of the Hate. And fo it came to pafs that, asBrafton exprefles

it (t), haec, quae mdlius in bonis fiiht, et oUmfneriint invcnlorii

de jure nuturali, jam efficiimtiir principis de jure gentium,

XVI. The next branch of the king's ordinary revenue con-

fifts in forfeiture of lands and goods for offences : bona covff-

fata, as they are called by the civilians, becaufe they belonged

to ihejifcus or imperial treafury; or, as our lawyers term them,

forisfdt^a, that is, fuch whereof the property is gone away and

departed from the owner. The true reafon and only fub-

ftantial ground of any forfeiture for crim.es confifl in this ; that

all property is derived from fociety, being one of thofe civil

rights which are conferred upon individuals, in exchange for

that degree of natural freedom, which every man mufl: facri^

fice when he enters into focial communities. If therefore a

member of any national community violates the fundamen-

tal contrail of his affociation, by tranfgrefling the municipal

law, he forfeits his right to fuch privileges as he claims by

that contrail ; and the ftate may very juftly refume that por-

tion of property, or any part of it, which the laws have be-

fore afligned him. Hence, in eveiy offence of an atrocious

-kind, the laws of England have exaCled a total confifcation of

the moveables or pcrfonal eftate ; and in many cafes a perpe-

tual, in others only a temporary, lofsof the offender's immove-

ables or landed property; and have veded them both in the king,

who is the perfon fuppoled to be offended, being the one vifible

magidrate in vi'hom the majefty of the public refides.The parti-

culars of thefe forfeitures will be more properly recited when v.c

treat of crimes and mifdemefnors. I therefore only mention them

(t) /. \. c. I a.

here.
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here, for the fake of regularity, as a part of the cenfus regalis •

and lliall poftpone for the prefent the farther confideration of

all forfeitures, excepting one fpecies only, which arifes from

the misfortune rather than the crime of the owner, and is call-

ed a deodand.

By this is meant whatever perfonal chattel is the immediate

occafion of the death of any reafonable creature ; which is for-

feited to the king, to be applied to pious ufes, and diftributed in

alms by his high almoner (u) ; though formerly deftined to a

more fuperftitious purpofe. It feems to have been originally

defigned, in the blind days of popery, as an expiation for the

fouls of fuch as were fnatched away by fudden death ; and for

that purpofe ought properly to have been given to holy

church (vv) ; in the fame manner, as the apparel of a flranger

who was found dead, was applied to purchafe mafTes for the

good of his foul. And this may account for that rule of law^

that no deodand is due where an infant under the years of dif-

cretion is killed by a fall /row a cart, or horfe, or the like, not

being in motion (x) ; whereas, if an adult perfon falls from

thence and is killed, the thing is certainly forfeited. For the

reafon given by fir Matthew Hale feems to be very inadequate,

Wz. becaufe an infant is not able to take care of himfelf : for

why fhould the owner fave his forfeiture, on account of the

imbecilitv of the child, which ought rather to have made him

more cautious to prevent any accident of mifchief ? The true

ground of this rule feems rather to be, that the child, by reafon

of its want of difcretion, is prefumed incapable of actual fin,

and therefore needed no deodand to purchafe propitiatory maf-

fes : but every adult, who dies in a8:ual fin, flood in need of

fuch atonement, according to the humane fuperftition of the

founders of the Engliih law.

Thus ftands the lav/, if a perfon be killed by a fall from a

thir.f^ ftanding flill. But if a horfe, or ox, or other animal, of

(u) I Hall p. C. 4i9.Fleta./. I./. at;. 27. Staunf. P. C. ao, H.
(w) ritili. Ahi.ui. En^.ilement. pi. (x) 3 Inft. 57. i Hal. P. C. 4Zl.

his
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his own motion, kill as well an infant as an adult, or if a cart

run over him, they fhall in either cafe be forfeited as deodands

(y) ; which is grounded upon this additional reafon, that fuch

misfortunes are in part owing to the negligence of the owner,

and therefore he is properly punifhed by fuch forfeiture. A
hke punifhment is in like cafes inflifted by the mofaical law (z);

** if an ox gore a man that he die, the ox Ihall be ftoned, and
** his flefh fliall not be eaten." And among the Athenians (a),

whatever was the caufe of a man's death, by falling upon him,

was exterminated or cad out of the dominions of the republic.

Where a thing, not in motion, is the occafion of a man's

death, that part only which is the immediate caufe is forfeit-

ed ; as if a man be climbing up a wheel, and is killed by fal-

ling from it, the wheel alone is a deodand (b) : but, wherever

the thing is in motion, not only that part which immediately

gives the wound, (as the wheel, uhich runs over his body) but

all things which move with it and help to make the wound

more dangerous (as the cart and loading, which increafe the

prcflure of the wheel) are forfeited (cj. It matters not whe-

ther the owner were concerned in the killing or not ; for if a

man kills another with my fword, the fword is forfeited (d) as

an accurfed thing (e). And therefore, in all indictments

for homicide, the inflrument of death and the value are

presented and found by the .grand jury (as, that the ftroke

was given with a certain penknife, value fix- pence) that

the king or his grantee may claim the deodand : for it

is no deodand, unlefs it be prefented as fuch by a jury

of twelve men (f). No deodands are due for. accidents hap-

pening upon the high fea, that being out of the jurifdidion

of the common law : but if a man falls from a boat or

(y) Omnia, quae movent ad mortem, bus meis cadat, vel incidat in putexm.

Junt Deo danda. BraiSlon. /, 3. c. 5. vieum, quanluvi'vis teBum et munitum,
(z) Exod. xxi. 28. . i>eHn cataraSlam, et j-uh mohndino mso
(a) Aefchin. contr. Cteftph. confringatur, ipje aliqua mu.l£ia plec-

(h) I Hal. P. C. 42a tar\ ut in parte mfeltcitatis meae nu-
(c) I H.-iwk. P. C. c. l5. meretur, habuijfe 'vel aed!jlcaj[e ali-

(d) A firviilir rule obtained among the quod quo homo ptrirtt. Stiernhoot
^ntient Goths. Si quis, me nejciente, de jure Gcth. I. 3. c. 4.
quocunque meo tela vel injirumento in (e) Dr. St St d. a. c. 51.
perniciem Juam abutatur-, 'vel ex aids- (f) 3 IqH. 57.

Ibip
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ihip in frelh water, and is drownfd, it hath been faid, that the

veflel and cargo are in ftri^inefs of law a deodand (g). But

Juries have of late very frequently taken upon themfelves to

mitigate thefe forfeitures, by finding only fome trifling thing,

cr part of an intire thing, to have been the occafion of the

death. And in fuch cafes, although the finding of the jury be

hardly warrantable by law, the court of king's bench hath ge-

nerally refufed to interfere on behalf of the lord of the fran-

chife, to affift fo odious a claim (h).

Deodands, and forfeitures in general, as well as wrecks,

treafure-trove, royal filli, mines, waifs, and eftrays, may be

granted by the king to particular fubje£ts, as a royal franchife:

and indeed they are for the mofl part gianted out to the lords

of manors, or other liberties ; to the perverfion of their origi-

nal defign.

XVII. Another branch of the king's ordinary revenue

arifes from efcheats of lands, which happen upon the defeft of

heirs to fucceed to the inheritance ; whereupon they In general

revert to and vcfl in the king, who is elleemed, in the eye of

the law, the original proprietor of all the lands in the king-

dom. But the difcuiTion of this topic more properly belongs

to the fecond book of thefe commentaries, wherein we fhall

particularly confider the manner in which lands may be ac-

quired or loft by efcheat.

XVIII. I PROCEED therefore to the eighteenth and lart

branch of the king's ordinary revenue ; which confifts in the

cuftody of idiots, from whence we fhall be naturally led to coa-

fider alio the cuilody of lunatics.

An idiot, or natural fool, is one that hath had no underftand-

ing from his nativity ; and therefore is b^' law prefumed never

likely to attain any. For which reafon tlie cuilody of him and

(?) 3 lnf>. ;8. i Hal. P. C. 4i3.Mcl!oy (h) Fgfler pf homicide. i65.

de ^ur, ?r.iiiilim, a. 42;.

of
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of his lands was formerly vefted in the lord of the fee
( j) ;

(and

therefore ftill, by fpecial cuftom, in fome manors the lord fhall

have the ordering of idiot and lunatic copyholders) (i) but, by

rcafon of the manifold abufes of this power by fubjefts, it was

at lad; provided by common confent, that it (hould be given to

the king, as the general confcrvator of his people, in order to

prevent the idiot from wafling his eflate, and reducing himfelf

and his heirs to poverty and diftrefs (k) : this fifcal prerogative

of the king is declared in parliament by flatute i 7 Edw. II. c. 9.

which dire6ls (in affirmance of the common law) (1), that the

king fhall have ward of the lands of natural fools, taking the

profits without waRe or deftru£tion, and fhall find them ne-

cefTaries ; and after the death of fuch idiots he fliall render the

eftate to the heirs ; in order to prevent fuch idiots from aliening

their lands, and their heirs from being difinherited.

By the old common law there is a writ de idiota inquirendo,

to enquire whether a man be an idiot or not (in) : which mufl

be tried by a jury of twelve men ; and, if they find him
purus idiota, the profits of his lands, and the cuilody of his

perfon may be granted by the king to fome fubjecf, who has

intereft enough to obtain them (n). This branch of the reve-

nue hath been long confidered as a hardfhip upon private fami-
lies ; and fo long ago as in the 8. Jac. I. it was under the con-
fideration of parliament, to veil this cuflody in the relations of
the party, and to fettle an equivalent on the crown in lieu of
it ; it being then propofed to fliare the fame fate with the
(lavery of the feodal tenures, which has been fince abolifhcd
(o). Yet few inftances can be given of the opprefTive exer-
tion of it, fince it feldom happens that a jury finds a man an
idiot a nativitate, but only mn compos mentis from fome parti-
cular time ; which has an operation very different in point of
law.

0) Flet. /. ,. r ,,. §. ,0 (n) This power, though of late very

.\V M 'n
'7- Noy.ay. rarely exerted, is Hill alluded to in

(mj F. N. ii. z^z, (o) 4 iQlt. io^. Com. Joum.. .5i -.

A MAN
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A MAN is not an idiot (p), if he hath any glimmering of

rcafon, (o that he can tcl! his parents, his age, or the hke com-

mon matters. But a man wh.o is born deaf, dumb, and blind,

is looked upon by the law as in the Gime ftate with an idiot (q);

he being fuppofed incapable of any underftanding, as wanting

all thofe fenfes which furnifh the human mind with ideas.

A LUNATIC, or ?70ij compos nienfisy is one who hath had

wnderftanding, but by dii'eafe, grief, or other accident hath loft

the ufe of his real'on. Alvjnatic is indeed properly one that

hath lucid intervals; fometimes enjoying his fenfes, and fome-

times not, and that frequently depending upon the change of

the moon. But under the general name of ;/o« compos mentis

(which fir Edward Coke fays is the moft legal name) (r) are

comori/.ed not only lunancs, but perfons under frenzies ; or

v'ho lofe their inieilefls by difeafe ; thofe that groiv deaf,

d-jmb, and blind, not being ^orn fo ; or fuch, in fhort, as are

judged by the court of chancery incapable of conducing their

own affairs. To thefe alfo, as well as idiots, the king is guar-

dian, but to a very diiTerent purpofe. For the law always ima-

gines, that tliele accidental misfortunes may be removed ;

and therefore only conditutcs the crown a truftee for the unr

fortunate perfons, to protect their property, and to accounjt

to them for all profits received, if they recover, or after their

deceafe to their reprefentatives. And therefore it is declared

bv the flatute i 7 Edw. 11. c. 10. that the king fhall provide for

the cu'Iody and fuilentation of lunatics, and preferve their

lands and the profits of them, for their ufe, when they come

to their right mind : and the king fhall take nothing to his own

\\\'e
• and if the parties die in fuch eflate, the refidue fliall be

diftributed for their fouls by the advice of the ordinary, and of

rourfe (by the fubfequent amendments of the law of admini-

ftrations) (hall now go to their executors or adminiftrators.

(p) F.N. B. 233. (r) I Inft. 24(r.

(u) Co. Liti. 41. Fleta. /. 6. c. 41.

The



Ch. 8. 0/ Persons. 305

The method of provini^ a pciTon non compos is very fimilar

to that of proving him an idiot. The lord chancellor, to whom,
by Ipecial authority from the king, the cullody of idiots and

lunatics is intrulled (s), upon petition or information, grants a

commiflion in nature of the writ de idlota ijiquirendo, to en-

quire into the party's flate of mind; and if he be found non

compoff he ufually commits the care of his perfon, with a fuit-

flble allowance for his inaintenance, to fome friend, who is

then called his committee. Flowever, to prevent finifler prac-

tices, the next heir is feldom permitted to be this committee

of the perfon ; becauTe it is his intereft that the party fliould

die. But, it hath been faid, there lies not the fame obje<5tion

againft his next of kin, provided he be not his heir ; for jt is

his intered to preferve the lunatic's life, in order to increafe

the perfonal eitate by favings, which he or his family may
hereafter be entidcd to enjoy (t). The heir is generally made
the manager or committee of the eftate, it being clearly his

intereft by good management to keep it in condition ; account-

able however to the court of chancery, and to the non compos

himfelf, if he recovers ; or otherwife, to his adminiftrators.

In this care of idiots and lunatics the civil law agrees with

ours ; by afTigning them tutors to proteft their perfons, and cu-

rators to manage their eftates. But in another inftance the Ro-
man law goes much beyond the Englifh. For, if a man by no-

torious prodigality was in danger of wafting bis eftate, he wag
looked upon as non compos, and committed to the care of curators

or tutors by the praetor (u). And by the laws of Solon fuch pro-

digals were branded with perpetual infamy (w). But with us, when
a man on an inqueft of idiocy hath been returned zwunthrift and

(s) J P. Wm. 108. ei dare^ excmph furicfi : et tamdia
(t) 2 P. Wms. 638. erunt ambo in curatione, quamdiu-vel
(u) Solent praetores, fi talevi hominem furiofusfanitatem,'velillehenQimoreSy

invenennt^ qui ncque tempus ncque finem receperit. Ff. 2j , lo. I.

expinfarum habct, fed bona J'ua dilcce- (w) Potter. Antiqu. b. i, c. iC.
rando et dijfipando profuudis, curatirem

Vol. I. U not
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not an idiot (x), no farther proceedings have been h;1d. And
the propriety of the praSice itfelf fecms to be very queftionable.

It was doubtlefs an excellent method of benefiting tlie individu-

ai, and of preferving eftatcs in families ; but it hardly feems cal-

culated for the people of a free nation, who claim and exercife

the liberty of ufing their own property as they pleafe. *' Sic-

" utere iiio, ut alienum non laedas^'' is the only refl-ri6tion our

laws have given with regard to oeconomical prudence. And the

frequent circulation and transfer of land and other property,

which cannot be effe^lcd without extravagance fomewhere, are

perhaps not a little conducive towards keeping our mixed con-

flitution in its due health and vigour.

This may fufRce for a fliort view of the king's ordinary re-

vemie, or the proper patrimony of the crown ; v/hich was very

large formerly, and capable of being increafed to a magni-

tude truly formidable : for there are very few eftates in the

kingdom, that have not, at fome period or other fince the Nor-

man conqueft, been verted in the hands of the king by forfei-

ture, efcheat, or otherwife. But, fortunately for the liberty of

the fubjeft, this hereditary landed revenue, by a feries of im-

provident management, is funk almort: to nothing ; and the ca-

fual profits, arifing from the other branches of the cenfus re-

galis, are likewife almofl all of them alienated from the

crown. In order to fupply the deficiences of vyhich, we are

now obliged to have recoiirfe to new methods of raifuig mo-

ney, unknown to our early anceftors ; which methods con-

flitute the king's extraordinary revenue. For, the public patri-

mony being got into the hands of private fubjefts, it is but rea-

fonable that private contributions fliould fupply the public fer-

vice. Which, though it may perhaps fall harder upon fame

individuals, whofe anceftbrs have had no fhare in the general

plunder, than upon others, yet, taking the nation throughout,

it amounts to nearly the fame; provided the gain by the extra-

ordinary, fhould appear to be no greater than the lofs by the

ordinary, revenue. And perhaps, if every gentleman inlheking-

(x) Bio. ^ir. tit. Ideot. 4.

doni
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dom was to be flripped of fuch of his lands as were formerly the

property of the crown ; was to be again fubjcft to the incon-

veniences of purveyance and pre-emption, the opprelTion of

forefl: laws, and the flavery of feodal tenures; and was to refign

into the king's hands all his royal franchifes of waifs, wrecks,

eftrays, ireafure- trove, mines, deodands, forfeitures, and the

hke : he would find himftlf a greater lofer, than by paying his

ijuota to fuch taxes, as are necefiitry to the fupport of govern*

ment. The thing therefore to be willied and aimed at in a land

of liberty, is by no means the total abolition of taxes, which

would draw after it very pernicious confequences, and the very

fiippofition of which is the height of political abfurdity. For

as th« true idea of government and magifiracy will be found to

connn: in this, that fome few men are deputed by many others

to prcfide over public affairs, fo that individuals may the bet-

tor be enabled to attend their private concerns ^ it is neceffary

that thofe individuals fhouM be bound to contribute a portion

of their private gains, in order to fupport that government, and

reward that magiftracy, which prote<3:s them in the enjoyment

of their refpe6five properties. But the things to be aimed at

are wifdom and moderation, not only in granting, but alfo in

the method of raifing, the neceffary fupplies ; by contriving

to do both in fuch a manner a3 may be moll conducive to the

national welfare, and at the fame time rnofl: confiftent with

oeconomy and the liberty of the fubjeQ: ; who, when properly

taxed, contributes only, as was before obferved (y), fome part

of his property, in order to enjoy the reft.

These extraordinary grants are ufually called by the fynony-

mous names of aids, fubfidies, and fupplies ; and are granted,

we have formerly feen (z), by the commons of Great Britain, in

parliament affembled: who, when they have voted a iupply to his

majefty, and fettled the quantum of that fupply, ufually refolve

tbemfelves into what is called a committee of ways and means,

to confider of the ways and means of raifing the fupply fo voted.

fy) Pag. 181. (z) Pag. 159.

U 2 And
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And in this committee every member (though it is looked up-

on as the pecuHar province of the chancellor of the exchequer)

may propofe fuch I'cheme of taxation as he thinks will be leafl

detrimental to the public. The refolutions of this committee

(when approved by a vote of the' houfe) are in general efteemed

to be (as it were) final and conclufive. For, though the fupply

cannot be actually raifcd itpon the robject till directed by an

aft of the whole parliament, yet no monied man v/ill fcraple

to advance to the government any quantity of ready calli, on

the credit of a bare vote of the houfe of commons, though no

law be yet paflTed to ellablilli it.

Thf. taxes, which are rai fed upon the fu'bjefV, are either

annual or perpetual. The ufual annual taxes are thofe upon

land and malt.

I. The land tax, in its modern (liape, has fuperfeded all

the former methods of rating either property, or perfons in re-

fpect of their property, whether by tenths or fifteenths, fub-

fidles on land, hydages, fcutages^ or talliages ; a fhort expli-

cation of which will greatly alTiil us in underflanding our anticnt

laws and hiftory.

Tenths, and fifteenths (a), were tem^porary aids ifTuing

out of perfonal property, and granted to the king by parlia-

ment. They were formerly the real tenth or fifteenth part

of all the moveables belonging to the fubje6l ; when fuch move-

ables, or perfonal eflates, were a very different and a much

lefs confiderable thing than what they ufually are at this day.

Tenths are faid to have been firfl: granted under Henry the

fecond, who took advantage of the fafliionable zeal for croi-

fades to introduce this new taxation, in order to defray the

expence of a pious expedition to Palefiine, which he really

or feemingly had projefted againft Saladine emperor of

the Saracens ; whence it was originally denominated the

Saladine tenth (b). But afterwards fifteenths were more

ufually granted than tenths. Originally the amount of thefe taxes

(a) 2 Ina 77. 4 loft. 34. (b) Hoved. y^. Z). 1 188. Carte, i. 719.

Hums. i. 32<^.

was
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vvr:.'i uncertain, being levied by aileflnicnts new made gl every

frelh grant ot the con^imons, a commiiTion for which is prtfcrv-^

ed by Matthew Paris (c) : but it was at length reduced to a

certainty in the eij'hth year of Edward III, wlicn, by virtue ot

the king's cominiffion, new taxations were made of every town-

liiip, borough, and city in the kingdom, and recorded in the

exchequer; uliich rate was, at the time, the fifteenth part

of tJie value of every townfliip, the whole amounting to about

29000/. and therefore it llill kept up the name of a fifteenth,

when, by the alteration of the value of money and the en-

creafe of perfonal property, things came to be in a very diffe-

rent fituation. So that v/hen, of later years, the commons
granted the king a fifteenth, every parifli in England imme-

diately knew their proportion of it ; that is, the fame identical

fum that was affeffed by the fame aid in the eighth of Edward

HI. and then raifed it by a rate among themfelvcs, and returned

it into the royal exchequer.

The others antient levies were in the nature of a modern

land tax; for we may trace up the original of that charge as

high as to the introduftlon of our military tenures (d) ; when
every tenant of a knight's fee was bound, if called upon, to

attend the king in his army for forty days in every year. But

this perfonal attendance growing troublefome in many refpe6fs,

the tenants found means of compounding for it, by firfl fend-

ing others in their ftead, and in procefs of time by making a

pecuniary fatisfaSion to the crown in lieu of it. This pecu-

niary fatisfaflion at lafr came to be levied by afleffments, at fo

much for every knight's fee, under the name of fcutages

;

which appear to have been levied for the firfl: time in the fifth

year of Henry the fecond, on account of his expedition to

Touloufe, and were then (I apprehend) mere arbitrary com-
pofitions, as the king and the fubjeft could agree. But
this precedent being afterwards abufed into a means of

opprelTion, (by levying fcutages on the landholders by the

royal authority only, whenever our kings went to war in o\-

{c) J) D. I23Z. (d) See the fecond book of thefc commentaries.

TT ^
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der to hire mercenary troops and pay their contingent expences)

it became thereupon a matter of national complaint ; and king

John was obliged to promife in his magna carta (e), that no

fcutage fhould be impofed without the confcnt of the common
council of the realm. This claufe was indeed omitted in the

charters of Henry III, where (f) we only find it ftipulated, that

icutagcs fl^ould be taken as they were ufed to be in th.e time of

king Henry the fecond. Yet afterwards, by a variety of fla-

tutes Under Edward J. and his grandfon (g), it v/as provided,

that the king fliall not take any aids or tafks, any taliiage or

tax, but by common afient of the great men and commons in

parliament.

Of the fame nature with fcutagcs upon knights-fees were

the afleffments of hydage upon all other lands, and of talliage

upon cities and burghs (h). But they all gradually fell into dif-

\\{e^ upon the introduftion of fubfidies, about the time of

king Richard II. and king Henry IV. Thcie were a tax, not

immediately impofed upon property, but upon perfons in

refpeft of their reputed eftates, after the nominal rate of /js.

in the pound for lands, and is. 6d. for goods ; and for thofe

of aliens in a double proportion. But this afleiTment was iilfo

made according to an antient valuation ; wherein the compu-

tation was fo very moderate, and the rental of the kingdosn

v/as fuppofed to be fo exceeding low, that one fubndy of this

fort did not, according to fir Edward Coke (i), amount to more

than yooocl. whereas a modern land tax at the fame rate pro-

duces two millions. It was antiendy the rule never to grant

more than one fubfidy, and two fifteenths at a time ; but this

rule was broke through for th^ firfl: time on a very prelhng oc-

cafion, the Spanifli invafion in 1588; when the parliament

gave queen Elizabeth two fubfidies and four fifteenths. After-

wards, as money funk in value, more fubfidies were given ; and

Ave have an infi:ance in the firft parliament of 1640, of the king's

defiring twelve fubfidies of the commons, to be levied in

(c) Cap. 14. ft. 4. c. I. 14 E<iw. 111. ft. a. c I.

(t) 9H. 11. III. c, 37. (h) Madnx hill. cxch. 480.

(g) 15 Edw. I. c. 5 & 6. 34 Edw. I. (i) 4lall. 33.

three
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three years ; which was looked upon as a (tartling propolal

:

rhough lord Clarendon telLs us (k), that the ipeakcr, ferjeant

Glanvile, made it manifen: to the houle how very iaconfiderablc

a fum twelve fubfidies amounted to, by telling them he had

compLitcd what he was to pay for them ; and, when he named

the fum, he being known to be poffefied of a great eftatc, it.

feemed not worth any farther dcliberati'jn. And indeed, upon

calculation, we fhall find, that the total amount of thefe twelve

fiibfidies, to be raifed in three years, is lefs than what is now

railed in one year, by a land tax of two {hillings in the pound.

Thr grant of fcutages, taHiagcs,or fabfidies by the commons

did not extend to fpirltual preferments ; thofe being ufually

taxed at the fame time by the clergy themfelves in convocati-

on ; which grants of the clergy were confirmed in parliament,

othervvife they were illegal, and not binding ; as the fame no-

ble writer obfervesof the fubfidies granted by the convocation,

who pontinued fitting after the dillolution of the firfl; parlia-

ment in 1640. A fubfidy granted by the clergy was after the

rate of 4J-. in the pound according to the valuation of their liv-

ings in the king's books ; and amounted, fir Edward Coke tells

us (1), to about 20000/. While this cufliom continued, con-

vocations were wont to fit as frequently as parliaments : but

the lafl: fubfidies, thus given by the clergy, were thofe con-

firmed by fiatute 15 Car. II. cap. 10. fince which another me-

thod of taxation has generally prevailed, which takes in the

clergy as >vetl as the laity ; in recompcnfe for which the bene-

ficed clergy have from that period been allowed to vote at the

elections of knights of the fhire (m) ; ajid thenceforward alfo

.the practice of giving ecclefisftical I'uhfidies hath fallen into to-

tal difufc.

The lay fubfidy wasufually raifed by commifiioners appointed

by the crown, or the great officers of llate : and therefore in the

beginningof the civil wars betv.een Charles I. and his parliament,

(k) Hift. b. a. (m) Dalt. of llifrifTs, 418. €\]b. hift, of

( t) 4 Inll. 33. • exch. c. 4.

•U4 the
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the latter, having no other fufficient revenue to fupport them-
felves and their meafures, introduced the praftice of laying

weekly and monthly afTefTments (n) of a fpecific fiini upon the

feveral counties of the kingdom ; to be levied by a pound rate

on lands and perfonal eflates : which were occafionaliy conti-

nued during the whole ufurpation, fometimcs at the rate of

120000/. a month ; fomettmes at inferior rates (o). After the

reftoration the antient method of granting fubfidies, iiiftead of

fuch monthly aflTcfTments, was twice, and twice only, renew-

ed ; viz. in 1 663, when four fubfidies were granted by the tem-

poralty, and four by the clergy ; and in 1670, when 800000/.

were raifed by way of fubfidy, which was the laft time of raif-

ing fupplics in that manner. For, the monthly aflcfTments

being now eftablifhed by cuftom, being raifed by commifTion-

ers named by parliament, and producing a more certain reve-

nue ; from that time forwards we hear no more of fubfidies ;

but occafional affelTments were granted as the national emer-

gencies required. Thefe periodical aficffments, the fubfidies

which preceded them, and the more antient fcutage, hydage,

and talliage, were to all intents and purpofes a land tax ; and

the affeffments were fometimes exprefsly called fo (p). Yet a

popular opinion has prevailed, that the land tax was firfl in-

troduced in the reign of king William III. becaufe in the year

1692 a new affeflfment or valuation of eftates was made

throughout the kingdom ; which though by no means a per-

feflone, had this effeft, that a fupply of 500000/. was equal

to IJ-. in the pound of the annual value of the eflate? given in.

And, according lo this enhanced valuation, from the year

1693 to the preftnt, a period of above feventy )ears,

the land tax has continued an annual charge upon the fubjtc^

;

above half the time at 4/. in the pound, fometimes at 3/.

fometimes at is. twice (q) at \s. but without any total in-

termiffion. The medium has been 3/. 3^. in the pound, being

equivalent to tv/enty three antient fubfidies, and amounting an-

nually to more than a million and an half of money. '1 he

(n) 29 Nov. 4 M^r. i6j^z. (p) Com. Journ. 26 Jun. 5 Dec.
(o) One of thefe LiUb ot ; rtfTment', 1678.

in 1656, is preferved in Scobell e tol- {i]j In the yturs 1732 and 1733.
ieilirn, 4C0.

method
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method of raifuig It is by charging a particular rum upon eacli

county, according to the valuation given in, A.D. 1692 : and

this Turn is aflefled and raifcd upon individuals (their pcrfcnal

eftates, as well as real, being liable thereto) by commilTioners

appointed in the a8:, being the principal landholders oi: the

county, and their oiTicers.

n. The other annual tax is the malt tax ; which is the fum

of 750000/. raifed every year by parliament, ever imce 1697,

by a diuy of 6d. in the bufliel on malt, and a proponionablc

fum on certain liquor?, fuch as cyder and perry, which might

othervvife prevent the confumption of malt, Thts is under

the management of the commiiTioners of the excile ; and is

indeed itfelf no other than an annual exciie, the nature of

which fpecies of taxation I fliall prefently explain : only prcmi-

fing at prefent, that in the year 1760 an additional perpetual

excife of 7^d. per bufliel was laid upon malt ; and in i 763 a pro-

portionable cxcife was laid upon cyder and perry, but new-mo-

delled in I 766.

The perpetual taxes are,

I. The cufloms ; or the duties, toll, tribute, or tariff, paya-

ble upon merchandize exported and imported. Tlie confider-

ations upon which this revenue (or the more anlicnt part of it,

v/hich arofe only from exports) was inveded in the king,

were fliid to be two (r) ; i. Becaufe he gave the fubjee't

leave to depart the kingdom, and to carry his goods along

with him. 2. Becaufe the king was bound of common
right to maintain and keep up the ports and haven?, and

to protefl the merchant from pirates. Some have imagined

they are called with us cuftoms, becaufe they were th.e iiihc-

rilance of the king by immemorial u'age and the common
law, and not granted him by anv Piatutes (s): but fir Edv.-ard

Coke hath clearly fhev/n (t), that the king's firft claim <o

ihcm was by grant of parliament 3 Edw. 1. though the record

'r) Dy..i-. 165. (t) 1 Inft. 58, 1:9.

[) Dyer. 43 />/. 24.

thereof
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thereof is not now extant. And indeed this is in exprefs wordj

confefTed by ftatutG25 Edw. I. c. 7. wherein the king promifes

to takf^ no cuftoms from merchants, without the common af-

fent of the realm, ' laving to us and our heirs, the cuiloms

" on wooh, ficins, and leather, formerly grant'ed to us by the

*' commonalty aforefaid." Thefe were formerly called the he-

reditary cuiloms of the crown; and were due on the expor-

tation only of the faid three commodities, and of none other

;

which were filled iheJIaple commodiiies of the kingdom, bc-

caufe they were obliged to be brought to tiiofe ports ^here the

king's ftaple was eftablilhed, in order to be there firft rated, and

then exported (u). They were denominated in the barbarous

Latin of our antient records, aijluw.a (v) ; not confueiuJi7ieSy

•which is the language of our law whenever :t means merely

ufages. The duties on wool, flieep-feins or wocUells, and

leather, exported, were called cup.nma aniiquaf:ve magna ; and

were payable by every merchant, as weli native asflranger;

with this difference, that merchant {Irangers paid an addition-

al toll, "jjz half as much again as was paid by natives. The
ciifluma parv.a fiova were an impofl of T^d. in the pound, due

from merchant-ftrangers only, for all commodities as well im-

ported as exported ; which was ufually called the alien's duty,

and was firft granted {1131 Edw. I (w?). But thefe antient ht-

reditary cuftoms, efpecially thofe on wool and woolfells, came

to be of little account when the nation became fenfible of the

advantages of a home mafiufaflure, and prohibited the expor-

tation of wool by fla^ute II Edw. in. c. i.

Thfre isnlfo another verv antient hereditary duty belonging

to the crown, called ihcprifage or butlerage of wines ; which is

confiderably older than the cufloms, being taken notice of in ihe

great roll of the exchequer, 8 Ric. T. dill extant (x). Prifage was

a right oi taking two tons oi wine from every fh.ip importing into

(u) Dav. 9. "«/?» whicli fignifies price, charge, or,

(v) This appcllntion fcems to he rie- as we have adopted it in Engli(h, ccj}.

rived from the Fiench word cauftun:, or (w) 4 Infl. ap.

ccutuK, which fignifies toll or tiilnite, (x) Madox. hill. exch. 526. 1:32.

and owes its own etymology to the word

En-
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Fngland twcnly tons or more; which by Edward I. was ex-

changed into a duty of 2/. for every ton imported by merchant-

lli'angers, and called butlerage, becaul'e paid to the king's but-

ler (y).

Oti-teti culloms payable upon exports and imports were

dillinguifincd into fubfidies, tonnage, poundage, and other ini-

poits. Subiltlies were fuch as were impofed by parliament

upon any oF the ftaple commodities before-mentioned, over

and above the cn/lnma antiqna et magna: tonnage was a duty

upon all wines imported, over and above the prifage and but-

lerage aforefaid : poundage was a duty impofed adi'alorem, at

the rate of I2rt'. in the pound, on all oilier merchandize what-

foever: and the other impofls were fuch as were occadonaliy

laid on by parliament, as circumftances and times required (z).

Thefe dillinftions are now in a manner forgotten, except by

the officers immediately concerned in this department ; their

produce being in effect all blended together, under the om
denomination of the cufloms.

By thefe we underiland, at prefent, a duty or fubfidy paid

by the merchant, at the quay, upon all imported as well as ex-

ported commodities, by authority of parliament; nn'efs where,

for particular national reafons, certain rewards, bounties, or

drawbacks, are allowed for particular exports or imports.

Thofe of tonnage and poundage, in particular, w<?re at firlt

granted, as the old ftatules (and particularly i Eliz. c. 19.) ex-

prefs it, for the defence of the realm, and the keeping and

fafeguard of the feas, and for the inlercourfe of merchandize

fafely to come into and pafs cut of the fame. I'hey were at

firfr ufually granted only for a flated term of years, as, for tv/o

years in 5 Ric. II. (a) but in Henry the fifth's time, they were

granted him for life by a ftatute in the third year of his reign
;

aTid again to Edward IV. for the term, of his life alfo: fmce

which time they w.ere regularly granted to all l.is luccei-

fors, for life, fometimes at their fir !l, fometimes ar other U;'3-

fequent parliaments, till the reign of Charles the firC:; wh.en,

(y) Dav. 8. ^ Bulftr. 254. (a) IbiJ. is.

(z) Dav. I !, iz,

as
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as the noble hiflprian expreiTes it (b), his minl{lers were not

fufficientiy folicitous for a renewal of this legal grant. And
yet they were imprudently and uncoiiPatuticnnlly levied and

taken, without confent of parliament, for fifteen years toge-

ther ; \vhich was one of the caufes of thofe unhappy difcon-

tents, juflifiaUe at firfl in too many inllancei, but which de-

generated at laft into caufelefs rebellion and murder. For, as

in every other, fo in this particular cafe, the king (previous

to the commencement of hoflilities) gave tlie nation ample

jTat-isfaction for the errors of his former conducf, by palling an

act (c), whereby he renounced all power in the crown of levy-

ing the duty of tonnage and poundage, without the exprefs

':onfent of parliament; and aifo all power cf impofition upon

nny merchandize whatever. Upon the reftoration this duty

was granted to king Charles the fecond for life, and fo it was

to his two immediate fuccefTors ; but now by the three fevcral

ftatutes, 9 Ann. c. 6. i Geo. I. c 12. and 3 Geo. I.e. 7. it is

made perpetual and mortgaged for the debt of the public.

The cuiloms, thus impofed by parliament, are chiefly con-

tained in two books of rate^, fet forth by parliamentary au-

thority (d) ; and figned by fir Karbottle Grimfton, fpeaker of

the houfe of commons in Charles the fecond's time ; and th?

other an additional one figned by fir Spenfer Compton, fpeak-

er in the reign of George the firlT: ; to which alfo fubfequent

additions have been made. Aliens pay a larger proportion

than natural fubjefts, which is what is now generally under-

flood bv the aliens' duty ; to be exempted from which is one

principal caufe of the frequent applications to parliament tor

a3.s of naturalization.

These cuftoms arc then, we fee, a ta:; Immediately paid by

the merchant, although ultimately by the con furrier. And yet

thcfe are the duties felt leafl: by the people ; and, if prudently

managed, the people hardly confider that they pay them at all.

For the merchant is eafy, being fenfible he does not pay thern

for himfelf ; and the confumer, who really pays them, confounds

(b) Hift. Reltell. b. 3.
' (d) Stat. 12 Car. II. c. 4. 1 1 Geo. I. c. 7.

(c) 16 CiV. I. c. 8.

them
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them with the price of the commodity : in the fame manner

as Tacitus obferves, that the emperor Nero gained the reputa-

tion of flbolilhing the tax on the fale of flaves, though he only

transferred it from the buyer to the feller ; fo that it was, as

he exprefles it, " remijjum magis foecie, quam ret : qtiin, cunt

" venditor pendere juberetur, in partem pretii emptoribus ac-

" crejcebat (e)." But this inconvenience attends it on the?

other hand, that thefe imports, if too heavy, are a check and

cramp upon trade ; and efpecially v/hen the value ot the com-

, mcdity bears little or no proportion to the quantity of the du-

ty impofed. This in confcquence gives rife alfo to fmuggling,

which then bccoines a lucrative employment: and its -natural

and moft reafonable punifhment, ih-z., confilcation ol the com-

modity, is in fuch cafes quite ineffeduai : the intrinfjc value of

the goods, which is all that the fmuggler has paid, and there-

fore all that he can lofe, being very inconhderable when com-

pared with his profpefl of advantage in evading the duty. Re-

courfe mull: therefore be had to extraordinary punifhments to

prevent it
;

perhaps even to capital ones : which dcftroys all

proportion of punifliment (f), and puts murderers upon an

equal footing with fuch as are really guilty of no na^ural^ but

merely a pofitive, offence.

There is alfo another ill confequence attending high im-

ports on merchandize, not frequently? conildered, but indif-

putably certain ; that the earlier any tax is laid on a commo-
dity, the heavier it falls upon the confumer in the end : for

every trader, through whofe hands it partes, murt have a

profit, not only upon the raw material and his own labour

and time in preparing it, but alfo upon the very tax itfelf,

which he advances to the government ; otherwife he lofss

the ufe and intereft of the money which he fo advances. To
inftance in the article of foreign paper. The merchant

pays a duty upon importation, which he does not receive

again till he fells the commodity, perhaps at the end of three

months. He is therefore equally entitled to a profit upon

(e) llifi. I. 13. (f) Mentejqu. Sp. L. b. 13. c. 8.

that
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that duty v/Iiich he pays at the cuflom-houfe, as to a profit

npon the original price which lie p?.ys to the manuta(5lurer

abroad ; and confiders it accordingly in the price he demands

oF the ita'tioner. V/hen Lhe ftationer ft-l's it again, he re-

quires a profit of the printer or bookfeller upon the wliole

iiim advanced by hiin to the merchant : and the bookfeller

does not forget to charge the ful! proportion to the ftudent or

ultimate confumer; who therefore does not only pay the ori-

ginal duty, but tjie profits of thefc three intermediate traders,

who have fuccefrively advanced it for him. This might be

carried much farther in any meclianical, or more complicated,

branch of trade.

Tl. Directly oppoilte in its nature fo this is the cxcife

duty; which is an inland impofition, paid fometimes upon (he

ccnfumptlon of the commodity, cr frequently upon the re-

tail fale, which is tiie lail ilage before the confumption. This

is doubtlefs, impartially fpeaking, the mod ceconomical way
of taxing the fubjeft: the charges of levying, cc^'icSfing, and

managing the excife duties being confidcrabiy lefs in propor-

tion, than in other branches of the revenue. It alfo renders the

commodity cheaper to the confumcr, than charging it with

cuftorns to the fame amount would do ; for the reafon juft roy.'

given, bccaufe generally paid in a much later Ilage of it.

But, at the fame time, the rigour and arbitrary proceedings

of excife-laws feem hardly compatible with the temper of a

free nation. For the frauds that might be committed in this

branch of the revenue, unlefs (Irifl watch is kept, make it ne-

ceflary, wherever it is eftablifhed, to give the officers a

power oi entering and fearching the houfes of fnch as deal in

excifeable commodities, at any hour of the day, and in man)«

cafes, of the night !ike^vi^e. And the proceedings in cafe of

tranfgreiuons are fo fummary and fudden, that a man may
be convi6ed"in two days time in the penalty of many thoufand

pounds by two commiilioners or juftices of the peace ; to

the total exclufion of the trial by jury, and difregard of

the common law. Fox which reafon, though lord Clarendon

tells
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tells us (g), that to liis knowledge the earl of Bedrord (who

ivas made lord treafurer by king Charles the fiift, to oblige

his parliament) intended to have fet up the excil'c in England,

yet it never made a part of that unfortunate prince's revenue

;

being firft introduced, on the model of the Dutch prototype,

by the parliament Itfelf after its rupture with the crown. Yet

iuch was the opinion of its general unpopularity, that w hen in

1642 " afperfions were caft by malignant peiions upon tlie

*' houfe cf commons, that they intended to introduce excifes,

*' the houfe for its vindication therein did declare, tiiat ihefe

*' rumours were falfe and fcandalous ; and that their authors

*' fhould be apprehended and brought to condign punifli-

" ment (h)." Its original (i) cftablifnment was in 1643, and

its progrefs was gradual ; being at tirft laid upon thofe perfons

and commodities, where it was fuppofed the hardOiip would be

leafl perceivable, viz. the makers and venders of beer, ale,

cyder, and perry (k) ; and the.royahfts at Oxford foon follow-

ed the example of their brethren at Wettminller by impofing

a Hmilar duty ; both fides protefling that it ihould be continu-

ed no longer than to the end of the war, and then be utterly

abolifhed (1). But the parliament at VV^eflminfler foon after

impofed it on flefli, wine, tobacco, iugar, and fuch a multi-

tude of other commodities that it might fairly be denominated

general ; in purfuance of the plan laid down by Mr. Pymmc
Cwho feems to have been the father of the e\"cife) in his letter

:o fir John Hotham (m), fignifying, " that they had proceed-

*' ed in the excife to many particulars, and intended to go on

(g) HilV. b. 2. 1648; and publithed in 1554 " A pto-

(h) Com. Jnurn 8 C^l. 1&42. " teltation againft the illegal, detefta-

(i) The tr-.inllator and continuator of " blc, and oft-condemned tax and ex-

Pctaviub's chronological hiltory (Lond. " tortion of' exciCe in general " U is

1659.) informs us, that it was firft probably thrrcfore a raiftnke of the

jTioved for, 28 Mar. 1643, by Mr. printer for Mr. Pyrnme, vyho vras in-

Piynne. And it appears horn the tended for chancellor ct the exchequer

journals of the commons, that on that under the earl of Bedford, (LordClar.

day the houfe refolved itfelf into a com- b. 7)
mittee to confider of raifing money, in (k) Corr. Journ. 17 May 1643.

confequence of which the excife was (1) Lord Clar. b. 7.

afterwards voted. ButMr. Prynne was (m) 30 May 1643. Dugdale of the

not a member of parliaroeni till 7 Nov, trouble, izo.

" farther;
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*' farther; bnt that it would be necefTary toufe the people to
" it by little and little." And afterward?, when the nation

hiid been accudorned to it for a feries of years, the fucceeding

champions of liberry boldly and openly declared " the impoft
*' of excife to be the moll: eafy and indifferent levy that could
*' be laid upon the people (n):" and accordljigly continued it

during the whole ufutpation. Upon king Charles's return, it

having then been long eftablifhed and its produce well known,

fome part of it was given to the crown, in 12 Car IJ. by

"W'ay of purchafe (as was before obferved) for the feodal te-

nures and other opprefTive parts of the hereditary revenue-

But, from its firll original to the prefent time, its very name

lias been odious to the people of England. It has ncverthe-

lefs been impofed on abundance of other commodities in the

reigns' of king William III. and every fucceeding prince, to

inpport the enormous cxnenccs occafioned by our wars on the

continent. Thus brandies and other fpirits are now exclfcd

at the diflillery ;
printed filks and linens, at the printers

;

{larch and hair powder, at the maker's
;

gold and filver wire,

at the wirediawer's ; all plate whatfoever, firft in the hands

c.i the vendor, who pays yearly for a licence to fell it, and af-

terwards in the hands of the occupier, who alfo pays an an-

nual duty for having it in his cuftody ; and coaches and other

wheel carriages, for which the occupier is excifed ; though

not with the fame circumftances of arbitrary ftridnefs with re-

gard to plate and coaches, as in the other inilances. To thefe

we may add cofixe and tea, chocolate, and cocoa parte, for

which the duty is paid by the retailer ; all artificial wines,

commonly called fweets
;

paper and pafteboard, firft when

iriade, and again if flained or printed ; malt as before-menti-

oned ; vinegars ; and the manufacture of glafs ; for all which

the duty is paid by the manufacturer ; hops, for which t};e

perfon that gathers them is anfwerablc ; candles and foap,

which are paid for at the maker's ; malt liquors brewed fov

fale, which are excifed a*, the brewery ; cyder and perry, at

jthe vtndor-s ; and leather and (liins, at the tanner's. A liiT,

v-'hich no friend to his country would wifh to fee farther en-

crealed.

(d) Ord 14 Ai:^. ii5.|.Q c. i-^o, Sccbell. 7^ St.^t. v^tC. c. 19. Scobell.453.

III. I PFO-
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III. I PROCKF.D therefore to a third duty, namely, that

upon fait ; which is another diftin^l branch of \m majeny*s

extraordinary revenue, and confifts in an excife of 3/. ^d.per

bufhel impofcd upon all fait, by feveral ftatutcs of king Willi-

am and other fubfequent reigns. This is not generally called

an excife, bccaufe under the management of different com-

mifiioners : but the commiflioners of the fait duties have by

flatute I Ann. c. 21. the fame powers, and muft obferve the

fame regulations, as thofe of other excifes. This tax had ufu-

ally been only temporary j but by ftatute 26 Geo. II. c. 3.

Was made perpetual. *

IV. Another very confiderable branch of the revenue is

levied with greater chearfulnefs, as, inflead of being a burden,

it is a manifefl: advantage to the public. I mean the poft-of-

fice, or duty for the carriage of lettters. As we have traced

the original of the excife to the parliament of 1643, fo it is

but juftice to obferve, that this ufeful invention owes its birth to

the fame aflembly. It is true, there exifted poft-mafters in

much earlier times : but I apprehend their bufinefs was con-

fined to the furnifhing of pofl-horfes to perfons who were de-

firous to travel expeditioufly, and to the difpatching extraordi-

nary pacquets upon fpecial occafions. The outline of the pre-

fent plan feems to have been originally conceived by Mr. Ed-

mond Prideaux, who was appointed attorney general to the

commonwealth after the murder of king Charles, He was

chairman of a committee in 1642 for confjdering what rates

fliould be fet upon inland letters (o) ; and afterwards appoint-

ed pcft-mafler by an ordinance of both the houfes (p), in the

execution of which office he firfl: eftablifhed a weekly convey-

ance of letters Into all parts of the nation (q) : thereby faving

to the public the charge of maintaining poft-mafters, to the

amount of 7000/. per annum. And, his own emoluments bal-

ing probably confiderable, the common council of London en-

deavoured to ere<3: another poft-office in oppofttion to his, till

(0) Com. Journ. a8 Mar. 1(^42. (q) Hi'l. 2.1 Mar. 1549.

(p) Il>iJ. 7. Sept, 1&44.

Vol. I. X checked
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checked by a refolutionof the commons (r), tleclaring, that the

office of poft-mafter is and ought to be in the fole power and

difpofal of the parliament. This ofhce was afterwards farmed

by one Manley in 1654 (s). But, in 1657, a regular poft-

office was erected by the authority of the proteftor and his

parliament, upon nearly the fame model as has been ever fince

adopted, with the fame rates of poflage as were continued till

the reign of queen Anne (t). After the reftoration a fimilar

office, with fome improvements, was eflabliflied by ftatute

12 Car. II. c. 35. but the rates of letters were altered, and

fome farther regulations added, by the ftatutes 9 Ann. c. 10.

6 Geo. I. c. 21. 26. Geo. II. c. 12. and 5 Geo. Ill.c. 25. and

penalties were enabled, in order to confine the carriage of let-

ters to the public office only, except in fome few cafes : a pro-

vifion, which is abfolutely neceffary ; for nothing but an ex-

clufive right can fupport an office of this fort : many rival in-

dependent offices would only ferve to ruin one another. The
privilege of letters coming free of poflage, to and from mem-
bers of parliament, was claimed by the houfe of commons ui

1660, when the firft legal fettlement of the prefent poft-office

was made (u) ; but afterwards dropped (v) upon a private af-

furance from the crown, that this privilege fhould be allowed

the members (w). And accordingly a warrant was conftantly

iffiaed to^the pofl-mafter-general (x), dire6ling the allowance

,
thereof, to the extent of two ounces in weight : till at length

it was exprefsly confirmed by ftatute 4 Geo. III. c. 24. which

adds many new regulations, rendered neceffiiry by the great

abufes crept into the praQice of franking; whereby the annual

amount of fra^iked letters had gradually increafed, from 23600/.

in the year 1715, to 170700/. in' the year 1763 (y). There

cannot be devifed a more eligible method, than this, of raif-

ing money upon the fubjtfl : for therein both the government

and the people find a mutual benefit. The government ac-

. quires a large revenue ; and the people do their bufinefs with

(i) Com. Journ. 21 Mar. i6'49. (v) Hid. zx Dec. i^ffo.

(s) Scobell. 358. (w) lb:i. 16 Apr. 1735.
(t) Com. Journ 9 Jun. 1557. Sco- (x) Ihul. %S Feb. 1734.

bell. 511- (y) Ihid. 2.8 Mar. 1764.
(uj Com. Journ. 17 Dec. i6^c.

greater
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greater cafe, expeultion, and chcapnefs, than they would be

able to do if no iuch tax (and of courfe no fuch office) exilled.

V. A FIFTH branch of the perpetual revenue confuls in the

ftamp duties, which are a tax impofed upon all parchment and

paper wliereon any legal proceedings, or private inflruments

of almoft any nature whatfoever, are written ; and alfo upon

licences for retailing wines, of all denominations ; upon all al-

manacks, news-papers, advertifements, cards, dice, and

pamphlets containing lefs than fix fheets of paper. Thele

imports are very various, according to the nature of the thing

ftamped, rifing gradually from a penny to ten pounds. This

is alfo a tax, which though in fome inllances it may be heavi-

ly felt, by greatly increafing the expenfe of all mercantile as

well as legal proceodings, yet (if moderately impofed) is offer-

vice to the public in general, by authenticating inftruments,

and rendering rt much more difficult than formerly to forge

dec^s of any {landing ; fince, as the officers of this branch of

the revenue vary their ftamps frequently, by marks percepti-

ble to none but themfelves, a man that would forge a deed of

king William's time, mufl: know and be able to counterfeit

the flamp of that date alfo. In France and fome other coun-

tries the duty is laid on the contra£l itfelf, not on the inflru-

ment in which it is contained : but this draws the fubje6; into

a thoufand nice difquifitions and difputes concerning the nature

of his contract, and whether taxable or not ; in which the

farmers of the revenue a,re fure to have the advantage. Our
method anfwers the purpofes of the flate as well, and confults

the eafe of the fubjed much better. The firfl: inftitution of

the fl-amp duties was by ftatute 5 ^c 6 W. & M. c. 21. and^

they have fince in many inflances been encreafed to five times

their original amount.

VI. A SIXTH branch Is the duty upon houfes and windows.

As early as the conqueft mention is made in domefday books of

fumage or fuage, vulgarly called fmoke farthings ; which were

paid by cuflom to the king for every chimney in tl^e houfe. And
X 2 we
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we read that Edward the black prince (foon after his fuccefftjs

in France) in imitation of the Enghfh cuftom, impofed a tax

of a florin upon every hearth in his French dominions (z). But
the firfl parliamentary eftablifhment of it in England was by

flatute 13 & 14 Car. II. c. 10. whereby an hereditary reve-

nue of 2J-. for every hearth, in all houfes paying to church and

poor, was granted to the king for ever. And, by fubfequent

ftatutes, for the more regular aflenment of this tax, the con-

liable and two other fubfliantial inhabitants of the parifli, to be

appointed yearly, (or the furveyor, appointed by the crown,

together with fuch conftable or other public officer) were,

once in every year, empowered to view the infide of every

houfe in the parifh. But, upon the revolution, by ftatutc

I W. & M. {[. I.e. 10. hearth-money was declared to be
*^ not only a great opprefiion to the poorer fort, but a badge
*' of fiavery upon the whole people, expofing every man';'

*' houfe to be entered into, and fearched at pleafure, by per-

"' fons unknown to him ; and therefore, to ere6l a lading mo-
*' nument of their majeflies' goodnefs in every houfe in the

** kingdom, the duty of hearth-money was taken away anH
*' abolifhed." This monument of goodnefs remains among us

to this day : but the profpe6t of it was fomewhat darkened

when, in fix years afterv/ards, by ftatute 7 W. III. c. 18. a taxT

was laid upon all houfes (except cottages) of 2s. now advanced

to 3.f. per houfe, and a tax upon all windows, if they exceed-

ed nine, in fuch houfe. Which rates have been from time to

time (a) varied, being now extended to all windows exceeding

(ix ; and power is given to furveyors, appointed by the crown,

to infpe£t the outfide of houfes, and alfo to pafs through any

houfe two days in the year, into any court or yard to infpeft

the windows there.

VII. The feventh branch of the extraordinary perpetual re-

venue, is the duty arifing from licences to hackney coaches and

chairs in London, and the parts adjacent. In 1654 two hundred

hackney coaches were allowed within London, Weftminfter,

*(2)Mod. Un. Hia. xxiii. 453. (a) Stat, ao Geo. II. c. 3. 31 Geo. II.

Spelm. Gluff, lit. Fuag(. c. Z2. a Geo. 111. c. 8. 6 Geo. HI. c. 3.1J.

and
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and fix miles round, under the direflion of the court of alder-

men (b). By ftatute 13 &- 14 Car. 11. c. 2. four hundred

were licenfed ; and the money arifing thereby was applied to

repairing the ftretts (c). This number was increafed to Ccvcn

hundred by ilatute 5 W. Sc M. c. 22. and the duties vefled in

the crown : and by the ilatute 9 Ann.'c. 23. and other lubfe-

quent ftatutes (d), there are now eight hundred licenfed coach-

es and four hundred ehairs. This revenue is gpverncd by com-

milnoners of its own, and is, in truth, a benefit to the fub-

jeft ; as the expenfe of it is felt by no individual, and its ne-

ceflary regulations have eftablifhed a competent jurirdi61:ion,

whereby a refraftory race of men may be kept in fpme tolera-

ble order.

VIII. The eighth and lafl branch of the king's extraordinary

perpetual revenue is the duty upon offices and pcnfions; confid-

ing in a payment of is. in the pound (over and above all other

duties) out of all falaries, fees, and perquifitcs, of offices, and

pendons payable by the crown. This highly popular taxation

was impofed by ftatute 31 Geo. II. c. 22. and is under the dl-

re£lion of the commifTioners of the land tax.

The clear neat produce of thefe feveral branches of the re-

venue, after all charges of collecting and management paid,

amounts annually to about feven millions and three quarters

flerling ; befides two millions and a quarter raifed annually, at

an average, by the land and malt tax. How thefe immenfc!

fums are appropri ited, is next to be confidered. And this is,

firft and principally, to the payment of the intereft of the na-

tional debt.

In order to take a clear and comprehcnfive viewoi the nature

of this national debt, it muft firfl: be premifed, that after the re--

volutior^, when our new connexions with Europe introduced a

newfyflem of foreign politics, the expenfes of the nation, not

only in fetding th^ new eftablifhment, but in maintaining lonr;

(b) Scobell, 313. (d) lo Ann. '-. lo. §. i;8. U Cr*. 1.

(c) Com. Journ. 14 Feb. ifitfi, c. 15. 33 Geo. il. ^j. 15,

X 3 wars
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wars, as principals, on the continent, for the fecurity of the

Dutch barrier, reducing the French monarchy, fettling the

Spanifh fucceffion, fupporting tlie houfe of Auftria, maintaining

thehbertiesof th.e Geririar.ic body, and other purpofes, increaf-

ed to an unufuai degree: infomuch that it was not thought ad-

vileable to raife all the expenfes of any one year by taxes to be
levied within that year, leil the unaccuflomed weight of them
ihould create murmurs among the people. It was therefore

the policy of the times, to anticipate the revenues of their po-

Iterity, by borrowing immenfe fums for the current fcrvice of
the flate, and to lay no more taxes upon the fubjc6t than

Would fuffice to pay the annual intereft of the fumsfo borrowed:
by this means converting the principal debt into a new fpecies

or property, transferable from one man to another at any time
and in any quantity, A fyilem v/hich feems to have had its

original in the Hate of Florence, A.D. 1344: which govern-

ment then owed about 60000/. (lerllng, and, being unable to

pay it, formed the principal into an aggregate fum, called

metaphorically a mount or hank^ the fhares whereof were

transferable like our flocks, with Interefl: at 5 per cent the

prices varying according to the exigencies of the flate (e).

1 his laid the foundation of what is called the national debt

;

for a few long annuities created in the reign of Charles II. will

hardly deferve that name. And the example then fet has been

fo clofely followed during the long wars in the reign of queen

Anne, and fmce, that the capital of the national debt, (funded

and unfunded) amounted in January 1 765 to upwards of

145,000,000/. to pay the interefl of which, and the charges

for management, amounting annually to about four millions

and three quarters, the extraordinary revenues jull: now enu-

merated (excepting only the land-tax anxi annual malt-tax) are

in the firfl: place mortgaged, andmade perpetual by parliament.

Perpetual, I fay ; but ftill redeemable by the fame authority

that impofed them : which, if it at any time can pay off the

(e) Tn tempore^ pri> fpe, pro canmcilu juinuitur cifun prctiurt afque augef-

cit. Afctin/ SceMod". Un.,Hia. ssxvi. 116'.
.

'

capital,
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capital, will aboliffi thofe taxes which are raifcd to difchargc

the intereft.

By this means the quantity of property in the kingdom is

greally encreafed in idea, compared with former times
;

yet,

if we coolly confider it, not at all encreafed in reality. We
may boaft of large fortunes, and quantities of money in the

funds ; but Avhere does this money exifl: ? It exifts only in

name, in paper, in public faith, in parliamentary fecurity :

and that is undoubtedly fufficient for the creditors of the pub-

lic to rely on. But then what is the pledge which the public

faith has pawned for the fecurity of thefe debts ? The land,

the trade, and the perfonal induftry of the fubje6l ; from

which the money mud: arife that fupplies the feveral taxes. In

thefe therefore, and thefe only, the property of the public

creditors does really and intrinfically exifi: : and of courfe the

land, the trade, and the perfonal induftry of individuals, are

diminifiied in theii true Value jufl: fo much as they are pledged

to anfwer. IfA's income amounts to lool. per annum; and

he is fo far indebted to B, that he pays him ^ol. per annum

for his intereft ; one half of the value of A's property is tranf-

ferrcd to B the creditor. The creditor's property exifts in the

demand which he has upon the debtor, and no where elfe ;

and the debtor is only a truftee to his creditor for one half of

the value of his income. In fhort, the property of a creditor

of the public confifts in a certain portion of the national taxes

:

by how much therefore he is the richer, by fo rriuch the nati-

on, which pays thefp taxes is the poorer.

The only advantage, that can refult to a nation from public

debts, is the cncrcafe of circulation by multiplying the cafli of

the kingdom, and creating a new fpecics ofmoney, always ready

to be emplo}ed in any benencial undertaking, by means of its

transferable quality ; and yet productive of fome profit, even

when it lies idle and unemployed. A certqin proportion of debt

feems therefore to be highly ufeful to a trading people; but what

that proportion is, it is not for me to determine. Thus much is

X ,1 indifputably
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indifputably certain, that the prefent magnitude of our national

incumbrances very far exceeds all calculations of commercial

benefit, and is productive of the greateft inconveniencies. For,

firil, the enormous taxes, that are raifed upon the neceffaries

of life for the payment of the intereft of this debt, are a hurt

both to trade and manufaftures, by raifing the price as well of

the artificer's fubfifience, as of the raw material, and of courfe,

in a much greater proportion, the price of the commodity it-

felf. Secondly, if part of this debt be owing to foreigners, ei-

ther they draw out of the kingdom annually a confiderable

quantity of fpecie for the intereft; or elle it is made an argu-

ment to grant them unreafonable privileges in order to induce

them to refide here. Thirdly, if the whole be ov/ing to fub-

je^s only, it is then charging the active and induftricus fub-

je6l, who pays his fliare of the taxes, to maintain the indolent

and idle creditor who receives them. Laftly, and principally,

it weakens the internal ftrength of a flate, by anticipating

thofe refources which fhould be referved to defend it in cafe of

necefiity. The intereft we now pay for our debts would be

nearly fufficient to maintain any war, that any national mo-

tives could require. And if our anceftors in king Wi!ham*s

time had annually paid, fo long as their exigencies lafted,

even a lefs fum than we now annually raife upon their accounts,

they would in the time of war have borne no greater burdens,

than they have bequeathed to and fettled upon their pofterity

in time of peace ; and might have been eafed the inftant the

exigence was over.

The produce of the feveral taxes before-mentioned were ori-

ginally feparate and diftindl funds; being fecurities for the

fums advanced on each feveral tax, and for them only.

But at laft it became neceffary, in order to avoid confufion,

as they muUiplied yearly, to reduce the number of thefe fe-

parate fundi, by uniting and blending them together ; fuper-

adding the faith of parliament for the general fecurity of the

whole. So that there are novv only three capital funds of any

icccount, the a^'irez'^ie fund, and the creneral fund, fo called

irom fuch union and addition ; and the /c/.'/^y^^ fund, being

the
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the produce of the taxes approjiriated to pay the intercil: ot

fuch part of the national debt as was advanced by that compa-

ny and its annuitants. Whereby the feparate funds, which

were thus united, are become mutual fecurities for each other;

and the whole produce of them, thus aggregated, liable to

pay fuch intereft or annuities as were formerly charged upon

each diftinQ: fund ; the faith of the legiflature being moreover

engaged to fupply any cafual deficiencies.

The cuftoms, excifes, and other taxes, which are to fup-

port thefe funds, depending on contingencies, upon exports,

imports and confumptions, mufl: neceiTarily be of a very un-

certain amount ; but they have always been confiderably more

than was fufficient to anfwer the charge upon them. The fur-

plufles therefore of the three great national funds, the aggre-

gate, general, and fouth fea funds, over and above the inie-

refl: and annuities charged upon them, are direfled by flatute

3 Geo. I. c. 7. to be carried together, and to attend the difpofi-

tion of parliament ; and are ufually denominated the fmkins;

fund, becaufe originally deflined to fink and lo'wer the national

debt. To this have been fince added many other intire duties

granted in fubfequent years; and the annual intereft of the fums

borrowed on their refpe6live credits is charged on and payable

out of the produce of the finking fund. However the neat fur-

plufles and favings, after all deduflions paid, amount annually

to a very confiderable fum
;

particularly in the year ending at

Chridmas 1764, to about two millions and a quarter. For, as

the interefi on the national debt has been at feveral times re-

duced, (by the conlent of the proprietors, who had their option

either to lower their intereft or be paid their principal) the fav-

ings from the appropriated revenues mud needs be extremely

large. The finking fund is the lafl refort of the nation ; its only

liomeflic refource, on which mufl chiefly depend all the hopes

we can entertain of ever difcharging or moderating our incum-

brances. And therefore the prudent ap[)lication of the large

fums, now arifing from this fund, is a point of the utmolT: im-

portance, and well v/orthy the ferious attention of pailiament

;

^vhich
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Vhicb was thereby enabled, in the year 17*55, to reduce above

two millions fterling of the public debt.

But, before any part of the aggregate fund (the furphifles

whereof are one of the chief ingredients that form the finking

fund) can be applied to diminifli the principal of the publico

(debt, it ilands rnortgaged-by parliament to raife an annual fum

for the maintenance of the king's houfhold and the civil HiT;. For

this purpofe, in the late reigns, the produce of certain branch-

es of the excife ?.nd cuftoms, the poft-office, the duty on wine

licences, the revenues of the remaining crown lands, the pro-

tits ariling from courts of juflice, (which articles include all

the hereditary revenues of the crown) and alfo a clear annuity

of 120000/. in money, were fettled on the king for life, for

the fupport of his majedy's houflioid, and the honour and dig-

nity of the crown. And, as the amount of thefe feveral

branches was uncertain, (though in the laft reign they were

computed to have fometimes railed almoft a million) if they

did not arife annually to 800,000/. the parliament engaged to

mnke up the deficiency. But his prefent majefty having, foon

after his accelTion, fpontaneoufly fignified hisconfent, t|iat his

own hereditary revenues might be difpofed of as might beft

conduce to the utility an4 fatisfaftion of the public, and having

g,racioully accepted the limited fum of 800000/. per annum for

the fupport of the civil lill: (and that alfo charged with three

life annuities, to the princefs of \'/ales, the duke of Cumber-

land, and the princefs Amelia, to the amount of 77000/.) the

faid hereditary and other revenues are now carried into and

make a part of the aggregate fund, and the aggregate fund is

charged with the payment of the whole annuity to the crown

of Soooool.per annum (f ). Hereby the revenues themfelves, be-

ing put under the fame care and management as the other

branches of the public patrimony, will produce more and be bet-

lei" collected than heretofore ; and the public is a gainer of up-

V"'ards of looqoo/. per annum by this dit'interefted bounty of his

majeily. The civil lift^ thus liquidated, together with the four

(f) 5tat, I. Geo. in. c. i.

I millions
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jnillions and three quarters, intercd of the national debt, 'and

the two milUons and a quarter produced from the finking fund,

make up, the fcven miilion'i and three quarters /(';- annutn, neat

money, which were before Rated to be the annual produce of

our pc-rpetual taxes; befides the immcnfe, though uncertain,

fums arifjng from the annual taxes on land and malt, but which,

at an average, may be calculated at more than two millions

and a quarter ; and, added to the preceding fum, make the

clear produce of the taxes, exclufive of the charge of collccl-

jng, which are ralfed yearly on the people of this country,

amount to upwards of ten millions fterling.

The expenfes defrayed by the civil liH arc thofe that in any

fhape relate to civil government ; as, the expenfes of the houfr-

hold ; all falaries to officers of flate, to the judges, and every

of the king's fervants ; the appointments to foreign embafla-

<lors ; the maintenance of the queen and the royal family ;

the king's private expenfes, or privy purfe ; arid other very

numerous outgoings, as fecret fervlce money, penfions, and

other bounties ; which fometimes have fo far exceeded the re-

venues appointed for that purpofe, that application. has been

made to parliament to difcharge the debts contracted on the ci-

vil lift ; as particularly in 1 724, when one million was granted

for that purpofe by the ftatute 1 1 Geo. I. c. i 7.

The civil lift is indeed properly the whole of the king's

revenue in his own dlftlnft capacity ; the reft being rather the

revenue of the public, or its creditors, though coUeded, and

diftributed again, in the name and by the officers of the

crown : it now ftandlng in the fame place, as the hereditary

income did formerly ; and, as that has gradually diminiihed,

vthe parliamentary appointments have encreafed. The whole

revenue of queen Elizabeth did not amount to more than

600000/. a year (g) : that of king Charles I. was (h) 800000/.

and the revenue voted for king Charles II. was (i) 1200000/.

though complaints were made (in the firft years at leaft) that

(g) LordClar. continuation. 163. ('] H-J.

(h) Com. Jouin. 4 Sept. i66o.
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it did not amount to fo much (k). But it muft be obfervecl,

ihat under thefe iums were included all manner of public ex-

penfes, among which lord Clarendon in his fpeech to the par*

liament computed that the charge of the navy and land forces

amounted annually to 800000/. which was ten times more

than before the former troubles (1). The fame revenue, fub-

je£t to the fame charges, was fettled on king James 11. (m)

but by the encreafe of trade, and more frugal management, it

amounted on an average to a million and half />fr annum, (be-

fides other additional cuftoms, granted by parliament (n),

-which produced an annual revenue of 400000/.) out of which

his fleet and army were maintained at the yearly expenfe of (o)

1 looooo/. After the revolution, when the parliament took

Into its own hands the annual fupport of the forces both mari-

time and military, a civil lift revenue was fettled on the new

king and queen, amounting, with the hereditary duties, to

700000/. per annum (p); and the fame was continued to queen

Anne and king George I. (q). That of king George II. we

have feen xvas nominally augmented to (r) 800000/. and in fa(5t

was confiderabiy more. But that of his prefent majefty is ex-

prefb'y limited to that fum ; and, by reafon of the charges up-

on it, amounts at prefent to little more than 700000/. And

upon the whole it is dpubtlefs much better for the crown, and

alfo for the people, to have the revenue fettled upon the mo-

dern footing rather than the antient. For the crown ; becaule

it is more certain, and collecled with greater eafe : for tlW

people ; becaule they are now delivered from the feodal hard-

fhips, and other odious branches of the prerogative. And though

complaints havefometipnes been made of the encreafe of the civil

Hil:, yet if we confider the furns that have been formerly granted,

the limited extent under which it is now eftabhfhed, the reve-

nues and prerogatives given up in lieu of it by the crown, and

(above all) the diminution of the value of money compared with

(k) IbiJ. 4 Jun. 1663. Lord Clar. i68S.
ib'.d. (p) Ihid. 14 Mar. 1701.

(1) Ihid. 155. ' (c^) Ibid. 17 Mar. 1701, II Aug.
(m) Stat. I Jac. II. c. i. 1714-
(n) Ibid c. 3 & 4. . (r) Stat. I Geo. \L c. i,

(o) Com. Jou.'-ii. I Mar. ao. Mar.

what
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what it was worth in the laft century, we fttufl: acknowlege

thefe complaints to be void oi" any rational foundation ; and that

it is impoffiblc to fupport that dignity, which a king of Great

Britain Ihould maintain, with an income in any degree lefs

than what Is now eflabliflied by parliament.

This finiflics our inquiries into the fiftal prerogatives of

the king, or his revenue, both ordinary and extraordinary.

We have therefore now chalked out all the principal outlines of

this vafl title of the law, the fupreme executive magiflrate,

or the king's majefly, confidered in his feveral capacities and

points of view. But, before we intirely difmifs this fubje£f, it

may not be improper to take a fhort comparative review of

the power of the executive magiflrate, or prerogative of the

crown, as it flood in former days, and as it flands at prefent.

And we cannot but obferve, that mofl of the laws for afcer-

taining, limiting, and reflraining this prerogative have been

made within the compafs of little more than a century pafl

;

from the petition of right in 3 Car. I. to the prefent time. So
that the powers of the crown are now to all appearance greatly

curtailed and diminifhed fince the reign of king James the firfl::

particularly, by the abolition of the ilar-chamber and high com-
railTion courts in the reign of Charles the firf!:, and by the dif-

claiming of martial law, and the power of levying taxes on the

fubjefl:, by the fame prince : by the difufe of foreft laws for a

century pafl: : and by the many excellent provifions enaiSted

under Charles the fecond ; efpecialiy, the abolition of mili-

tary tenures, purveyance, and pre-emption ; xhe habeas corpus

zdi ; and the a6l to prevent the difcontinuance of parliaments

for above three years : and, fince the revolution, by the ftrong

and emphatical words in which our liberties arc afferted in thtj

bill of rights, and zQ. of fettlement; by the a8: for triennial,

fince turned into feptenniai, elections; by the exclufion of cer-

tain officers from the houfe of commons ; by rendering the iears

of the judges permanent, and their falaries independent ; and

by retraining the king's pardon from being pleaded to parlia-

mentary impeachments. Befides all this^ if vve confider hov/ the

crown
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crown To iinpovci idled and ftripped of all its antient rcvenircs,

fo tliat it greatly depends on the liberality of parliament for its

neceflary fupport and maintenance, v/e may perhaps be led

to think, that the balance is inclined pretty flrongly to the po-

pular fcalc, and that the executive magillrate has neither in-

dependence nor powej- enough left, to form that check upon

the lords and commons, wliich the founders of our conftituti-

on intended.

But, on the other hand, it is to be confidercd, that every

prince, in the firft parliament after his acceflion, has by long

ufage a truly royal addition to his hereditary revenue fettled

upon him for his life ; and !ias never any occafion to apply to

parliament forfupplies, but upon fome public necefTity of the

•whole realm. This reftorcs to him that conflitutional inde-

pendence, which at his firft acceflion Teems, it mufl: be owned,

to be wanting. And then, with regard to pov/er, we may find

perhaps that the hands of government are at leafl: fufficiently

ftrengthened ; and that an Englifli monarch is now in no danger

of being overborne by either the nobility or the people. The
Inflruments of power arc not perhaps fo open and avowed as

they formerly were, and therefore are the lefs liable to jealous

and invidious reflections; but they are not the weaker upon

that account. In fhort, our national debt and taxes {befides

the inconveniences before-mentioned) have alfo in their natural

confequences thrown fuch a weight of power into the execu-

tive fcale of government, as v;e cannot think was intended by

our patriot anceflors; who glorioufly flruggled for the aboli-

tion of the then formidable parts of the prerogative, ?nd by an

unaccountable want of forefight eflablifhed this fyfl:em in their

flead. The entire colleftion and management of fo vafl a reve-

nue, being placed in the hands of the crown, have given rife to

fuch a multitude of new oflScers, created by and removeable at

the royal pleafure, that they have extended the influence of go-

vernment to every coi'nerof the nation. Witnefs the commifiion-

ers, and the multitudt of dependents on the cufloms, in every

port
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port of the kingdom ; the commiff.oners of excife, and their

numerous fubalterns, in every inland diftri£t ; the poft-mafcers,

and their fervants, planted in every town, and upon every pub-

lic road; the commiflloners of the (lamps, and their diflribut-

ors, v/hich are full as fcattered and full as numerous; the offi-

cers of the fait duty, which, though a fpecies of excife and

condut^ed in the fame manner, are yet made a diftinft corps

from the ordinary managers of that revenue ; the furveyors of

houfes and windows; the receivers of the land tax ; the ma-
nagers of lotteries ; and the commiflloners of hackney coaches

;

all which are either mediately or immediately appointed by
the crown, and removeable at pleafure without any reafon af-

figned : thefe, it requires but little penetration to fee, muft

give that power, on which they depend for fubfiftence, an in-

fluence mofl: amazingly extenfive. To this may be added the

frequent opportunities of conferring particular obligations, by

preference in loans, fubfcriptions, tickets, remittances, and

other money tranfaSlions, which will greatly encreafe this in-

fluence ; and that over thofe perfons whofe attachment, oa

account of their wealth, is frequently the mofl: defirable. All

this is the natural, though perhaps the unforefeen, confe-

quence of erecting our funds of credit, and to fupport th6m
eftablifning our prefent perpetual taxes : the whole of which

is entirely new fince the reftoration in 1660; and bj^far the

greatefl: part fince the revolution in 1688. And the feme may
be faid with regard to the officers in our numerous army, artd

the places which the army has created. All which put toge-

ther gives the executive power fo perfuafive an energy with re-

fpe6l to the perfons themlelves, and fo prevailing an intereft

with their friends and families, as will amply make amends

for the lofs of external prerogatives.

But, though this profufion of officers fhould have no effe<5l

on individuals, there is ftill another newly acquired branch of

power ; and that is, not the influence only, but the force of a

difciplined army : paid Indeed ultimately by the people, but

immediately
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immedlately by the crown ; raifed by the crown, officered by

the crown, commanded by the crown. T hey are kept on

foot it is true only from year to year, and that by the power

of parliament: but during that year they mu{l, by the na-

ture of our conftitution, if raifed at all, be at the abfolute dif-

pofal of the crown. And there need but few words to demon-

flrate how great a truft is thereby repofed in the prince by his

people. A truO:, that is more than equivalent to a thoufand

iittle troublefome prerogatives.

Add to all this, that, befides the civil lirt, the immenfe

revenue of feven millions flerling, which is annually paid to

the creditors oF the public, or carried to the fmking fund, is

tirft depofited in the royal exchequer, and thence ifliied out to

the refpeftive offices of payment. This revenue the people

can never refufe to raife, becaufe it is made perpetual by a6lv

of parliament : which alfo, when well confidered, will appear

to be a truft of great delicacy and high importance.

Upon the whole therefore I think it is clear, that, whatever

may have become of the nominal, the real power of the crown

has not been too far weakened by any tranfaftions in the laft

century. Much is indeed given up; but much is alfo retained.

The ifern commands of prerogative have yielded to the

milder voice of influence ; the flavifh and exploded doctrine of

non-refiftance has given way to a military eftablifhment by

law; and to the difufe of parliaments has fucceeded a par-

liamentary truft of an immenfe perpetual revenue. When,
indeed, by the free operation of the finking fund, our nation-

al debts fhall be lelTened ; when the polfure of foreign affairs,

and the univerfal introdu6tion of a well planned and national

militia, will fufFer our formidable army to be thinned and re-

gulated ; and when (in confequence of all) our taxes fhall be

gradually reduced ; this adventitious power of the crown

fhall fiowly and imperceptibly diminifh, as it flowly and im-

perceptibly rofe. But, till that fliall happen, it will be our

e'pecial duty, as good fubjects and good Engliflimen, to re-

verence
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vcrence the crown, and yet guard againft corrupt and fervile

iniluence from thofe wjio are intruded with its authority ; to

be loyal, yet free; obedient, and yet independent; and,

above every thing, to hope that we may long, very long,

continue to be governed by a fovereign, who, in all thofe pub-

lic afts that have pcrfonaliy proceeded from himfelf, hath

manifefled the highefl: veneration for the free conftitution of

Britain ; . hath already" in more than one inftance remarkably

ftrengthened its outworks; and will therefore never harbour a

thought, or adopt a perfuafion, in any the remoteft degree de-

trimental to public liberty.

Vol. I. Y Chaptjsr
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C II A P T r. R THE N I K T rt.

Of subordinate MAGISTRATES,

IN a former chapter of thefe commentaries (a) we dlftlrr-

guifhed magiftrates into two kinds ; fupreme, or thofc in

whom the fovereign power of the ftate refides : and fubordi-

flate, or thofe who a<5t in an inferior fecondary fphere. Wc
have hitherto confidered the former kind only, namely, the

fupreme fegiflative power or parliament, and the fupreme

executive power, which is the king : and are now to proceed

to inquire into the rights and duties of the principal fubordi-

nate magiftrates.

And herein we are not to invedigate the powers and duties

of his majerty's great ofHcers of ftate, the lord treafurer, lord

chamberlain, the principal fecretaries, or the like ; becaufe I do

not know that they are in that capacity in any confiderable

degree the objefts of our laws, or have any very impor-

tant fhare of magiflracy conferred upon them : except that

the fecretaries of flate are allowed the power of commit-

ment, in order to brin^ offenders to trial (b). Neither

lliall I here treat of the office and authority of the lord

chancellor, or the other judges of the fuperior courts of

juHice ; becaufe they will find a more proper place in tlie

third part of thefe commentaries. Nor fhall I enter into any

minute difquifitions, with regard to the rights and dignities of

(a) Ch. a. pag. 145. 343, 5 Mod. 84. Salk. 347.
(b) I Leoa. 70. 2 Leon, 175. Comb.

mayors
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mayors and aldermen, or other magiftrates of partlcuJar cor-

porations; becaufe the'e are mere private and flri6lly munici-

pal rights, depending entirely upon the domeftic conftitution

o^ their refpeftive franchifes. But the raagiftrates and officers,

whofe rights and duties it will be proper in this chapter to

confider, are fuch as are generally in ufe and have a jurifdic-

tion and authority dirperfedly throughout the kingdom : which
are, principally, fheriffs; coroners; juflices of the peace;

conftablcs ; furveyors of highways ; and overfeers of the poor.

In treating of all which I fhall inquire into, firft, their anti-

quity and original ; next, the manner in which they are ap-

pointed and may be removed ; and, laflly, their rights and

duties. And firft of IherifTs.

I. The fherifF is an officer of very great antiquity in this

kingdom, his name being derived from two Saxon words,

J- il\ Scjiepa, the reeve, bailiff, or officer of the fliire. He
is called in Latin "vice-comes, as being the deputy of the earl or

comes ; to whom the cuftody of the fhire is faid to have been

committed, at the firfl; divifion of this kingdom into counties.

But the earls in procefs of time, by reafon of their high em-
ployments and attendance on the king's perfon, not being

able to tranra6t the bufinefs of the county, were delivered of

that burden (c) ; referving to themfelves the honour, but the

labour was laid on the Iheriff. So that now the fheriff does

all the king's bufinefs in the county ; and though he be ftill

called vice-comesy yet he is entirely independent of, and not

fubjeQ: to the earl ; the king by his letters patent committing

ciifiodiam comitatus to the flierifF and him alone.

Sheriffs were formerly chofen by the inhabitants of the

feveral counties. In confirmation of which it was ordained by

ftatute 28 Edw. I. c. 8. that the people Ihould have election of

(herifFs in every fhire, where the fhrievalty is not of inheritance.

For antiently in fome counties the fherifFs were hereditary; as I

apprehend they were in Scotland till the flatuteacxGeo.II.c. 43 ;

and ftill continue in the county of Weftmoreland to this day:

(c) Daltga of (lierifFs. c. i.

Y 2 the
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the city of London having alfo the inheritance of the fhrievalty

of Middlefex veiled in their body by charter (d). The reafon

of thefe popular elections is afligned in the fame ftatute, c. 13.

*' that the commons might choofe fuch as would not be a bur-

*' then to them." And herein appears plainly a ftrong trace

of the democratical part of our conftitution ; in which form

of government it is an indifpenfable Tequifite, that the people

Ihduld choofe their own magiftrates (e). This eledion was iti

all probability not abfolutely veiled in the commons^ but re-

quired the royal approbation. For in the Gothic conftitution,

the judges of their county courts (which office is executed by

our flieriff) were elected by the people, but confirmed by the

king : and the form of their eletlion was thus managed ; the

people, or incolae territorii, chofe twelve eleftors, and they

nominated three perfons, ex quihiis rex unum coiijirmabat (f).

But, with us in England, thefe popular ele6:ions, growing tu-

m\iltuous, were put an end to by the flatute pEdw, II. ft. 2.

which enacled, that the flieriffs fhould from thenceforth be

afligned by the chancellor, treafurer, and the judges ; as being

perfons in whom the fame truft might with confidence be re-

pofed. By ftatutes 14 Edw. III. c. 7. 23 Hen. VI. c. 8. and

21 Hen. VIII. c. 20. the chancellor, treafurer, prefidentof the

king's council, chief juftices, and chief baron, are to make

this eleftion ; and that on the morrow of All Souls in the ex-

chequer. And the king's letters patent, appointing the new
flieriffs, ufed commonly to bear date the fixth day of Novem-

ber (g). The ftatute of Cambridge, 1 2 Ric. II. c. 2. ordains,

that the chancellor, treafurer, keeper of the privy feal, fteward

of the king's houfe, the king's chamberlain, clerk of the rolls,

the juftices of the one bench and the other, barons of the

exchequer, and all other that fliall be called to ordain,

name, or make juftices of the peace, fljeriffs^ and other

officers of the king, fhall be fworn to aO: indiff'erently,

and to name no man that fueth to be put in office, but

fuch only as they fhall judge to be the beft and moft fuf-

,
ficient. And the cuftom now is (and has been at leaft ever

(d) 3 Rep. 7?. (f) ScierRh. Je jure Gcth. I. i. c, 3.

(e) Montcfq. Sp. L, b 2, Ca. ' (jj) Stat. 12. Edw. IV. c. i.

fince
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fince the time of Fortefcue (h), who was cliief jufticc and

chancellor to Henry the fixth) that all the judges, together

with the other great officers, meet in the exchequer chamber

on the morrow of All Souls yearly, (which day is now aU

tered to the morrow of St. Martin by the lad: ad for abbrevi-

ating Michaelmas term) and then and there propofc three

perfons to the king, who afterwards appoints one of them to

be (heriff. This cuftom, of the tvoehe judges propofing

three perfons, feems borrowed from the Gothic conflitution

before-mentioned ; with this difference, that among the Goths

the twelve nominors were firfl: eleded by the people them-

felves. And this ufage of ours at its firfl: introdudion, I am
apt to believe, was founded upon fome ftatutc, though not

jiow to be found among our printed laws : firfl:, becaufe it is

materially different from the direflions of all the fl:atutes be-

fore mentioned ; which it is hard to conceive that the judges

would have countenanced by their concurrence, or that For-

tefcue Avould have inferted in his book, unlefs by the authority

of fome ffatute : and a!fo, becaufe a flatute is exprefsly refer-

red to in the record, which fir Edward Coke teils us (j) he

tr.infcribed from the council book of 3 Mar, 34 Hen, VI. and

which is in fubfl:ance as follows. The king had of his own

authority appointed a man fiieriff of Lincolnffiire, which of-

fice he refufed to take upon him : whereupon the opinions of

the judges were taken, what fliould be done in this behalf.

And the two chief jufl:!ces, fir John Fortefcue and fir John

Prifcot, delivered the unanimous opinion of them all ;
*' that

'f the king didi an error when he made a perfon fheriff*, that

*' was not chofen and prefented to him according to the fl.a-

*' tiite ; that the perfon refufing was liable to no fine for di!-

*' obedience, as if he had been one of the three perfons cholen

*' according to the tcnour of the Jfaftite -, that they would ad-

" vife the king to hr,ve recourfe to the three perfons that were

" chofen according to theftatitte, or that fome other thrifty man
" be intreated to occupy t^ie oifice for this year ; and that, the

next year, to efchew fuch inconveniences, tlie order of U^c

'' Jlatute in this behalf m:'.y be obferved." But, notwithflandins

. (0 2?- /., z,. f. 14. (JI* J"f^- ?'?•

X r> th;>
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this unanimous refolution of all the judges of England, thus

entered in the council book, and the ftatute 34 & -^5 Hen.

VIII. c. 26. §. 6r. which exprefsiy recognizes this to be the law

of the land, forae of cur writers (i) have affirmed, that the

king_, by his prerogative, may name whom he pleafes to be

fnerifF, whether chofen by the judges or no. This is grounded

on a very particular cafe in the fifth year of queen Elizabeth,

when, by reafcn of the plague, there was no Michaelmas term

kept at Weflminfler ; fo that the judges could not meet there

in crajiino animarum to nominate the fherifFs ; whereupon the

queen named them herfelf, without fuch previous afTembly,

appointing for the moft part one of the two remaining in the

lad year's lift (k). And this cafe, thus circumftanced, is the

only authority in our books for the making of thefe extraordi-

nary fherifFs. It is true, the reporter adds, that it was held

that the queen by her prerogative might make a fherifF with-

out the election of the judges, non obfiante aliquo fiatuto in con-

irarium : but the doftrine of non objiante^s^ which fets the pre-

rogative above the laws, was effectually demolifhed by the

bill of rights at the revolution, and abdicated at Weftminfter-

hall when king James abdicated the kingdom. However, it

muft ht acknowledged, that the practice of occafionally nam-

ing what are called pocket-fheriffs, by the fole authority of the

crown, hath been uniformly continued to this day.

Sheriffs, by virtue ol feveral old flatutes, are to continue

In their office no longer than one year; andyet it hathbeen faid (1)

that a fheriff may be appointed durante beneplacito^or during the

king's pleafine; and fo is the form of the royal writ (m). There-

fore, till a new fherifF be named, his office cannot be determin-

ed, unlefs by his own death, or the demife of the king ; in

which laft cafe it was ufual for the fuccefibr to fend a new writ to

the old ftierilF(n) : but now by ftatute i Ann. ft. i. c. 8. all offi-

cers appointed by the preceding king may hold their offices for

(i) Jenkins. 429. (m) Dalt. of fcerifFs. 8.

(k) Dyer. 225. (n) Dalt. 7.

(!) 4 Rep. 3i.

fix
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fix months after the king's demife, unlefs fooner difplaced by

the fucceflbr. We may farther obferve, that by flatute i Ric.

II. c. II. no man, that has ferved the office of (heriff for one

year, can be compelled to fcrve the fame again within .three

ye^rs after.

We fhall find it is of the utmoft importance to have the

fteriff appointed according to law, when we confider his pow-

er and duty. Thefe are either as a judge, as the keeper oi

the king's peace, as a minifterial officer of the fuperior courts

of juftice, or as the king's bailiiF.

In his judicial capacity he is to hear and determine all caufes

of forty (hillings value and under, in hiscountv court, of which

rnore in its proper place; and he has alfo judicial power in di-

vers other civil cafes (o). He is likewife to decide the elecli-

ons of knights of the lliire, (fubjeO: to the control of the houfe

of commons) of coroners, and verderors ; to judge of the qua-

lification of voters, and to return fiJch as he Ihall determine to

be duly elected.

As the keeper of the king*s peace, both by common law and

fpecial coramiffion, he is the firft man in the county, and fupe-

rior in rank to any nobleman therein, during his office (p).

He may apptehend, and commit to prifon, all perfons who
break tiae peace, or attempt to break it : and may bind any

^^ne in a recognizance to kgep the king's peace. He may,

and is bound ex officio^ to purfue and take ail traitors, mur-

derers, felons, and other mifdoers, and commit them to gaoi

for fafe cuftody. Ke is alfo to defend his county againft any

of the king's ensmies when they come into the land : and

for this purpofe, as well a? for keeping the pe^ce and purfu-

ing felons, he may command all the people of his county

to attend him ; which is called the poffe comiiaiusy or jiow er

of the county (q): which fummons every perfon above fifteen

years old, and under the degree of a peer, is bound to at-

(o) Da^t c. 4. (q) pah. c. 9;.
fp) 1 Roll. Rep. 137.

tenii
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tend upon warning (r), under pain of fine and imprlfonment (s).

But though the IherifF is thus the principal confervator of the

peace in his county, yet, by the exprefs direclions of the great

charter (t), he, together with the conftable, coroner, and

certain other officers of the king, are forbidden to hold any

pleas of the crown, or, in other words, to try any criminal

offence. For it would be highly unbecoming, that the exe-

cutioners of juftice fhould be alfo the judges ; fhould impofe,

as well as levy, fines and amercements ; (hould one day con-

demfr a man to death, and perfonally execute him the next.

Neither may he a6t as an ordinary juftice of the peace during

the time of his office (u) : for this would be equally inconfiftent

;

he being in many rcfpefts the fervant of the juftices.

In his minifterial capacity the fheriff is bound to execute all

procefs iffijing from the king's court of juftice. In the com-

mencement of civil caufes, he is to ferve the writ, to arreft, and

to take bail ; when the caufe comes to trial, he muft fummon

and return the jury ; when it is determined, he muft fee the

judgment of the court carried into execution. In criminal

matters, he alfo arrefts and imprifons, he returns the jury, he

has the cuftody of the delinquent, and he executes the fentence

of the court, though it extend to death itfelf.

As the king's bailift", it is his bufmefs to preferve the rights

of the king within his bailiwick ; for fo his county is frequently

called in the writs : a word introduced by the princes of the

Norman line ; in imitation of tiie French, whofe territory is di-

vided into bailiwicks, as that of England into counties (w). He
muft feife to the king's ufe all land devolved to the crown by

attainder or efcheat ; muft levy all fines and forfeitures ; muft

feife and keep all waifs, wrecks, eftrays, and the like, unlefs

they be granted to fonie fubjeft; and muft alfo collect the king's

(r) I.imb. Eiren. 3!'. (u) Siat. i Mar. (l. 2. c. S.

h) Si.it. 2 Hen. V. z. S. (w) Fortefc. dt L. L. c. i4.

(1) Caf>, IT.

rents



Ch. 9. c/ P E R S O N R. 345

rents within his bailiwick, if commanded by procefi from the

exchequer (x).

To execute thefe various offices, the fherifr has under him

many inferior officers ; an under-lheriff, balliiFs, and gaolers

;

who mull neither buy, (ell, nor farm their offices, on iorfei-

ture of 500/. (y)

The under-fheriff ufualiy performs al! the duties of tiie of-

fice; a very fev/ only excepted, where the perfonal prefence

of the high-fheriff is necefiQiry. But no under-fherifF finall

abide in his office above one year (z) ; and if he docs, by fla-

tute 93 Hen. VI. c. 8. he forfeits 20qI. a very large pcnaUy in

thofe early days. And no under-llieriff or (heriff's officer ffiall

praSife as an attorney, during the time he continues in fuch

office (a) : for this would be a great inlet to partiality and op-

prefCon. But thefe falutary regulations are fliamefully evadec),

by praftifmg in the names of other attorneys, and putting iu

fiiam deputies byway of nominal under-fheriffs : by reafon of

Avhich, faysDalton (b), the onder-fheriflFs and bailiffs do giow

fo cunning in their feveral places, that they are able to deceive,

and it may well be feared that many of them do deceive, both

the king, the high-fheriff, and the county.

Bailiffs, or fherifn officers, are either bailifTs of hun-

dreds, or fpecial bailiffs. Bailiffs ot hundreds are officers appoint-

ed over tiiofe refpeQive diflricls by the fneriff?, to collect Hues

therein ; to fummon juries ; to attend the judges and juftices at

the affifes, and quarter felTi.ons ; and al'o to execute writs a)id

procefs in the feveral hundreds. But, as thefe are generally plain

men, and not thoroughly iT^iifnl in this latter part of their office,

that of lerving writs, and making arreils and executions, it !s

now ufual to join fpecial bailiffs with them ; who are generally

(v) D-ilt. c. 9. (-.1/ Stat. I Hen. V c. 4.

(v) Scat. 5 Geo. I^c. 15.. (i') v.f il'.Lii.T;, ... i i •:

.

(i) S-.at. 4Z Edw. lil. c. c.
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meaft perfons employed by the fherifFs on account only of their

adroitners and dexterity in hunting and feifingnheir prey. The
Iheriff being anfv/erable for the mifdennefnors of thefe bailiffs,

they are therefore ufually bound in a bond for the due executi*

on of their offices, and thence are called bound-baihfFs ; which

the common people have corrupted into a much more homely

appellation.

Gaolers are alfo the fervants of the (henffs, and he muft

be refponfible for their conduct. Their bufinefs is to keep fafe-

ly all fuch perfons as are cornmitted to them by lawful war-

rant: and, if they fiiffer any fuch to efcape, the fneriff (hall ar^

fwer it to the king, if it be a criminal matter ; or, in a civil

cafe, to the party injured (c). And to this end the fheritT

muft (d) have lands fufficient within the county to anfwer the

king and his people. The abufes of gaolers and fheriffs offi-

cers toward the unfortunate perfons in their cuftody are well

reftrained and guarded againll by ftatute 32 Geo. II. c. 28.

The vaft expenfe, which cuftom had introduced in ferving

the office of high-flieriff, was grown fuch a burthen to the fub-

jccl, that it was enacted, by ftatute 13 & 14 Gar. II. c. 2 1-

that no (heriff fhould keep any table at the aflifes, except for

his own family, or give any prefents to the judges or their fer-

vants, or have more than forty men in livery
;

yet, for the

fake of fafety and decency, he may not have lefs than twenty

men in England and twelve in Wales ; upon forfeiture, in any

©f thefe cafes, of 200/.

II. The coroner's is alfo a very antient office at the comm.on

law. He is called coroner, corcnator, becaufe he hath principally

to do with pleas of the crown, or fuch wherein the king is more

immediately concerncd(c). And in this light the lord chiefjuflice

(c) Dalt. c. 118. 4 Rep. 34. J3 & 14 Car. II. c. 41. §. 7..

(d) Stat. 9 Edw. II, ft. 2 z Edw III. (e) a Inft. 31,4 In&^a^i.

c 4. 4 Edw. HI. c. 9. 5 Edw. IIJ. c. 4.

of
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of the kmg*s bench is the principal coroner in the kingdom, and

jnay (if he pleafes) exercife the jurifdlction of a coroner in any

part of the realm (f). But there are alfo particular coroners

for every county in England ; ufuaily four, but fometimes fix,

and fometimes fewer (g). This officer (h) is of equal antiqui-

ty with the fheriff ; and was ordained together with him to

keep the peace, when the earls gave up the wardfhip of the

county.

He is Jdill chofen by all the freeholders in the county court,

as by the policy of our anrient laws the ftieriffs, and conferva-

tors of the peace, and all other officers were, who were con-

cerned in matters that affef^ed the liberty of the people (i); and

as verderors of the foreffs frill are, v/hofe bufinefs it is to ftand

between the prerogative and the fubjefl: in the execution of the

foreft laws. For this purpofe there is a writ at common law

de coronatore eligendo (k) : in which it is exprefsly commanded

the fheriff", " quod talem eligifaciat, qui melius et fciat, et ve-

**
///, et pojptf officio illi intendere^'' And, in order to eff'e(5t

this the more furely, it was enacted by the ffatute (I) of

Wefl:m. i. that none but lawful and difcreet knights flionld be

chofen : and there was an inftance in the 5 Edw. HI. of a man

being removed from this office, becaufe he was only a mer-

chant (m). But it feems it is now fufficient if a man hath lands

enough to be made a knight, whether he be really knighted or

not (n) : for the coroner ought to have effate fufficient to main-

tain the dignity of his office, and anfwer any fines that mgy be

fet upon him for his milbehaviour (o) ; and if he hath not

enough to anfwer, his fine fhal! be levied on the county, as a

punifnment for ele<5ling an infufficient officer (p). Now indeed,

through the culpable negledofgentlemen of property, this office

has been fuffered to fall intodifrepute, and get into low and in-

digent hands: fo that, although formerly no coroners would con-

(f) 4 Rep. 57. (1) 3 Edw. I. c. 10.

(S)F. N.B. 163. (m)z Infr. 32.

<h) Mirror, c. 1 §. 3. (n) F. N. B, 153, 1^4.
(i) 1 Inlt. 558. (o) H^'.J..

(k) F. N, B. \6i. tp) Mi,r. c. i.§, 3. 1 Inf^. 175.

defcea!
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defcend to be paid for ferving their country, and they were by

the aforcfaid llatute of Weftm. i. exprefsly forbidden to take a

reward, under pain of great forfeiture to the king; yet for

m;iny years pad they have only defired to be chufen for the

fake of their perquifites ; being allowed fees for their attend-

ance by the fcatute 3 Hen. VII. c. i. which fir Edward Coke
complains of heavily (q) ; though frnce his tirrje thofe fees have

been much enlarged (r),

The coroner is chofen for life; but may be removed, ei-

ther by being made flierifF, or chofen verderor, which are of-

fices incompatible with the other; or by the king's writ^^f^?-:

ronatore exonerando, for a caufe to be therein afTigned, as that

he is engaged in other bufinefs, is incapaciated by years or

ficknefs, hath not a fufficient cflate in the county, or lives in

an inconvenient part of it (s). And by the ftatute 25 Geo. II.

c. 29. extortion, negleQ:, or mifbehaviour, are alfo made
caufes of removal.

The oflice and power of a coroner are alio, like thofe of a

flicriff, either judicial or minifterial ; but principally judicial.

This is in great meafure afcertained by flatute 4 Edw. I. de

officio coronatoris ; and confifls, firft, in enquiring, when any

perfon is flain, or dies fuddenly, or in prifon, concerning the

manner of his death. And this mufi: be " fiiper vifum corpo-

*' ris (t) ;" for, if the body be not found, the coroners cannot

fit (ii). He miift alfo fit at the very place where the death

happened ; and his enquiry is made by a jury from four,

five, or fix of the neighbouring towns, over whom lie

is to prefide. If any be found guilty by this inqueft of mur-

der, he is to commit to prifon for farther trial, and is a,lfo

to enquire concerning tlieir lands, goods and chattcb,

which are forfeited thereby : but, whether it be mur-

(t) a Inft. a 10. man therein, " de corpore dell5li cen-

(' ) Stat, ze, Geo. II. c. 19.
'' fiare cportehat ; i. e. ncn tarn fu-iffe

(s) F. N. B. 163, 164,
'' aliquemin terrttcrio iftomoytuumin'

(O 4 Inft. Ili

.

^'•ventum, qitain vnlntratum et caejxm.

(") Thvis, in the Golhic conflitulion, " Poteftenim homo ettam ex alta c,v\a

before any fine v'as pavalile by the '^ fubi to mori.'''' Siieinhook Je jure Gi-

nei^hbcuiheod, for the flaujjhter of a thor. I. ^. f. /^.

der
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der or not, he mufl: enquire whether deodand has accrued to

the king, or the Ic/rd of the franchife, by his death : and mufl:

certify the whole of this inquifition to the court of king's bench,

or the next afTifes. Another branch of his ofFice is to enquire

concerning fhipwrecks ; and certify whether wreck or not, and

who is in pofTefllon of the goods. Concerning treafure-trove,

he is alfo to enquire who were the finders, and where it is, and

whether any one be fufpefled of having found and concealed a

treafure ;
** and that may be well perceived (faith the old (la-

" tute of Edw. T.) where one liveth riotoufly, hunting taverns,

*' and hath done fo of long time :" whereupon he might be

attached, and held to bail, upon this fufpicion only.

The miniflerial office of the coroner is only as the fherifFs

fubflitute. For when jufl: exception can be taken to the fheriff,

for fufpicion of partiality, (as that he is interefled in the fuit, or

of kindred to either plaintiff or defendant) the procefs mufl: then

be awarded to the coroner, inflead of the fl"ieriff\, for execution

of the king's writs (v).

III. The next fpecies of fubordinate magiflrates, whom I am
to confider, arejufl:ices of the peace ; the principal of whom
is the cuflos rotiilorum, or keeper of the records of the county.

The common law hath ever had a fpecial care and regard for

the confervation of the peace ; for peace is the very end and

foundation of civil fociety. And therefore, before the prefent

confl:itution of juftices was invented, there were peculiar of-

ficers appointed by the common law for the maintenance of

the public peace. Of thefe fome had, and have, this power

annexed to other offices which they hold ; others had it mere-

ly by itfelf, and were thence named cujlodes or conjer'-jatores

pads. Thofe that were fo virtute officii flill continue ; but

the latter fort are fuperfeded by the modern juflices.

(v) 4 kfl. 271.

' The
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The king's majefty (w) is, by his 6ffice and dignity royal,

the principal confervator of the peace within all his dominions;

and may ^ive authority to any other to fee the peace kept,

and to punilh fuch as break it : hence it is ufually called the

king's peace. The lord chancellor or keeper, the lord trea-*

furer, the lord high fleward of England, the lord marefchal>

and lord high conftable of England (when any fuch officers are

in being) and all the jufrices of the court of king's bench (by

virtue of their offices) and the maflerof the rolls (by prefcrip-

tion) are general confervators of the peace throughout ths

whole kingdom, and may commit all breakers of it, or bind

them in recognizances to keep it (x) : the other judges are on-

ly fo in their own courts. The coroner is alfo a confervator of

the peace within his own county (y) ; as is alfo the fheriff (x);

and both of tbem may take a recognizance or fecurityfor the

peace. Conftables, tythingmen,- and the like, are alfo con-

fervators of the peace vv'ithin their own jurifdictions ; and may

apprehend all breakers of the peace, and commit them till

they find fureties for their keeping it (a).

Those that were, without any office, fimply and merely

confervators ofthe peace, either claimed that power by prefcripti-

on(b) ; or were bound toexercifeitby the tenureof their lands(c) ;

or, laftly, were chofen by the freeholders in full county court

before the (herifF; the writ for their eleSion direfting them to

be chofen ^^ de probrioribus et potentiorihtis comiiatusfuiin cufiodes

" pads (d)." But when queen Ifabel, the wife of Edward ll. had

contrived to depofe her hufband by a forced refi gnat ion of the

crown, and had fet up his fon Edward III. in his place ; this,

being a thing then without example in England, it was feared

would much alarm the people ; efpecially as the old king was

living, though hurried about from caftle to caftle j till at lafl: he

(w) Lambard. Eiienarch. iZ. (a) Lamb. 14,

(x) LamLv la.
'

(b) Ibid. 15.

(y) Britton. 3. (c) Ibid. 17.
(•7.) F.N. B. 81. (d) Ibid. i5.

met
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met with an untimely death. To prevent therefore any rifings,

or other difturbance of the peace, the new king fent writs to

all the fherifFs in England, the form of which is preferved by

Thomas Walfingham (e), giving a plaufible account oi the

manner of his obtaining the crown ; to wit, that it was done

ipjius patris beneplaciio : and withal commanding each fheriff

that the peace be kept throughout his bailiwick, on pain and

peril of difinheritance and lofs of life and limb. And in a few

weeks after the date of thefe writs, it was ordained in parlia-

ment (f), that, for the better maintaining and keeping of the

peace in every county, good men and lawful, which were no

maintainers of evil, or barretors in the county, fhould be af-

Jigned to keep the peace. And in this manner, and upon this

occafion, was the election of the confervatorsof the peace ta-

ken from the people, and given to the king (g) ; this ailign-

ment being conftrued to be by the king's comrniflion (li). But

flill they were called only confervators, wardens, or keepers of

the peace, till the Hatute 34 Edw. HI. c. i. gave them the

power of trying felonies ; and then they acquired the more
honourable appellation of juftices

( j).

These juftices are appointed by the king's fpeci&l commif-

fion under the great feal, the form of which was fettled

by all the judges, A. D. 1590 (i). This appoints them all

(k), jointly and feveraliy, to keep the peace, and any two

or more of them to enquire of and determine felonies, and

other mifdemefnors ; in which number fome particular juf-

tices, or one of them, are directed to be always inclu-

ded, and no bullnefs to be done without their prefence

;

the words of the commiffion . running thus, " quorum alj-

*' quern iiejlruniy A. B. C. D. &c. unum ejfe 'volumus ;"

whence the perfons fo named are ufually called juftices of the

quorum. And formerly it was cuftomary to appoint only a {tXtOi

(e) Hift. ^. Z). 1327, (j) Lamb. 23.

(0 Stat. I Edw. Ill, c. i5. (0 ^hsd. 43.

(g) Lamb. 20. (k) See the form itfelf, Llmb^ 35.
(h)Stat. 4 Edw. in. c. 2. 18 Edw. Burn. tit. iuaiccs, §. u

III. ft. a. c. a.

number
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number of jimices, eminent for their fkill and dlfcretion, to be

of the quorum ; but now the practice is to advance almoll: all of

them to that dignity, naming them all over again in the quo'

fim claufe, except perhaps only fome one inconfiderable per-

Ton for the fake of propriety : and no exception is now allow-

able, for not expieffing in the forms of warrants, Qfc. that

the juftice who iffued them is of the quorum (1).

Touching the number and qualifications of thefe jufti-

ces, it was ordained by flatute 18 Edw. HI, c. 2. that tvjo^

or three, of the befl: reputation in each county (hall be aflign-

ed to be keepers of the peace. But thefe being found rather

too few for that purpofe, it was provided by llatute 34 Edw.

HI. c. I. that one lord, and three, or four, of the mofl wor-

thy men in the county, with fome learned in the law, {hall

be. made juflices in every county. But afterwards the num-

ber of juilices, through the ambition of private perfons, be-

came fo large, that it was thought neceffary by ftatute i2

Ric. II. c. 10. and 14 Ric. II. c. 1 1. to reflrain them at firft X.&

ilx, and afterwards to eight only. But this rule is now difrc-

sarded, and the caufe feems to be (as Lambard obferved long

ago) (m) that the growing number of ftatute laws, committed

from time to time to the charge of juflices of the peace, have

occafioned alfo (and very reafonably) their encreafe to a larger

number. And, as to their qualifications, the ftatutes jufl: ci-

ted direft them to be of the beft reputation, and mod worthy

men in the county: and the ftatute 13 Ric. II. c. 7. orders

them to be of the moft fufficient knights, efquires, and gentle-

men of the law. Alfo by ftatute 2 Hen. V. ft. i . c. 4. and fl. 2.

c. I. they muft be refident in their feveral counties. And be-

caufe, contrary to thefe flatutes, men of fmall fubflance had

crept into tlie commifTion, whofe poverty made them both covet-

ousand contemptible, it wasenafted by (latute 18 Hen. VI. c. 11.

thatnojuftice fhould be put in commifTion, if he had not lands

to the value of 20/. per minujn. And, the rate of money being

greatly altered imce that time, it is now enaQed by ftatute

I'O Stat. i6 Geo. 11. c. 17. (m) I.amb 34.

5 Geo.
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5 Geo. II. c. II. and every juftice, except as is therein except-

ed, fliall have loo/. per cinnum clear ot all deductions ; and, if

he acls without fuch qualifications, he fhall forfeit lOoA Thi.s

qualification (n) is almofl: an equivalent to tlie lol. per annum

required in Henry the fixth's time : and of this (o) the juftice

mufl now make oath. Alfo it is provided by the a6l 5 Geo.

II. that no pra6tifing attorney, folicitor, or proftor, fhall be

capable of ading as a jullice of the peace.

As the office of thefe juftices is conferred by the kingj fo it

fubfifts only during his pieafure ; and is determinable, i. By
the demiie of the crown ; that is, in fix months after (p).

Z. By exprefs writ under the great feal (q), difcharging any

particular perfon from being any longer juftice. 3. By fuper-

leding the commifTion by writ of fuperfedeas^ which fufpends

the power of all the juflices, but does not totally deftroy it;

feeing it may be revived again by another v/rit, called z proce-

dendo. 4. By a new commiiTion, which virtually, though (1-

lently, difcharges all the former juflices that are included there-

in ; for two commifilons cannot fubfift at once 5. By accef-

fion of the office of fherifF or coroner (r). Formerly it was

thought, that if a man was named in any commiflion of the

peace, and had afterwards a new dignity conferred upon him,

that this determined his office ; he no longer anfwering th.e

defcription of the commiffion : but now (s) it is provided, thaE

notwithftanding a new ti le of dignity, the juftice on whom'it

is conferred fliall flill continue a juftice.

The power, office, and duty of a juftice of the peace depend

on his commiflion, and on the feveralftatutes, which have created

objeSs of his jurifdiftion. His commiflion, firft, empov/ers him
fingly toconferve the peace;and thereby gives him all the power

of the antient confervators at the common law, in fupprcfiing

(n) See bi(hop Fleetwood's calculaii- (q) Lamb. 67.
©ns in his chroniccn fretiojum. (r) Stat. \ Mar. ft. i.e. 8.

(o) Stat. 18 Geo H. c. ao. (s) Stat, i Edw. VI. c. 7.

(p) Stat. I Ann. c. 8.

Vol, I. Z riots
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riots and afrrays, in taking fecurities for the peace, nml in ap-

prehending and committing felons and other inferior criminals.

It ahb empdv/ers any two or more of them to hear and deter-

mine all felonies and other offences; which is the ground of

their jurifdi6lion at feiTions, of which more will be faid in its

proper place. And as to the powers given to one, two, or

itiore juftices by the feveral ftatutes, which from time to time

have heaped upon them fuch an infinite variety of bufinefs,

that few care to undertake, and fewer underftand, the ofBce ;

they are fuch and of fo great importance to the public, that

the country is greatly obliged to any worthy rrSagiftrate, that

without finiftef vievvs of his own will engage in this trouble-

fome fervice. And therefore, if a well meaning juflice makes

any undefigned flip in his praflice, great lenity and indulgence

are fhewn to him in the courts of law ; and there are many

llatules made to prote6l him in the upright difcharge of his

office (t) : which, among other privileges, prohibit fuch

juftices from being fued fbr any cverfights without notice be-

forehand ; and ftop all fuits begun, on tender made of fuffici-

ent amends. But, on the other hand, any malicious or tyran-

nical abufe of their office is furely to be feverely punifhed ;

and all perfons who recover a verdiQ: againfi: a juffice, for any

wilPul or malicious injury, are entitled to double coils.

It is impoflible upon our prefcnt plan to enter minutely into

the particulars of the accumulated authority, thus committed

to the charge of thefe magiftrates. I muft therefore refer my-

felf at prefent to fuch fubfequent parts of thefe commenta-

!ries^ as will in their turns comprize almoft every objeQ: of

the juftices' jurifdiflion : and in the mean time recommend to

the fludent the perufal of Mr. Lambard's eire7iarcha^ and Dr.

Burn's jujlice of the peace \ wherein he will find every thing

'relative to this fubjeft, both in antient and modern pradicc,

colie^led with great care and accuracy, and difpofed in a mod

clear and judicious method.

(t) Stat.
7 Jac I. c. 5. z\ Jac. I. c. 12. 24 Geo. II. c. 44.

I SHALL
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I SHALL next confivler fome officers of lower rank than

thofe which have gone before, and of more confined jurifdifti-

on ; but ftill hich as are univerfally in ufe through every part

of the kingdom.

IV. Fourthly, then, of the conflable. The word coji-

flable is frequently faid to be derived from the Saxon, koning-.

ftaple, and to fignify the fupport of the king. But, as we
borrowed the name as well as the office of conftable from the

French, I am rather inclined to deduce it, with fir Henry

Spelman and Dr. Cowel, from that language, wherein it is

plainly derived from the Latin comes Jlnkili, an officer well

known in the empire ; fo called becaufe, like the great conftable

of France, as well as the lord high conflable of England, he

was to regulate all matters of chivalry, tilts, tournaments, and.

feats of arms, which wert^ performed on horfeback. This

great office of lord high conflable hath been difufed in England,

except only upon great and folemn occafions, as the king's

coronation, and the like, ever fince the attainder of Stafford

duke of Buckingham under king Henry VHI. as in France

it was fupprcfied about a century after by an edifit of Louis

XIII (u) : but from his office, fays Lambard (w), this lower

conftablefhip was at firft drawn and fetched, and is as it were

a very finger of that hand. For the ftatute of Winchefter (x),

which firfl appoints them, direSts that, for the better keeping

of the peace, two conftables in every hundred and franchife

{hall infpeft all matters relating to arms and artnoiir.

Const ABLEsareoftwo forts,highconflables,and petty con-

{lables. The former were firft ordained by the flatute of Win-

cheder, as before-mentioned ; and are appointed at the court

leets of the franchife or hundred over which they prefide, or, in

default of thatjbythe juftices at their quarter feflions; and arere-

rnoveable by the fameauthority that appoints them(y). The petty

(u) Phillps's life of Pole, ii. iii. ('<) '3 I^dw. I. c. 6,

(w) Of cootlablsE, ;. (y) Salk !£->.

Z 2 conftables
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conftables are inferior officers in every town and parifh, fubor-

dinate to the high conftable of the hundred, firft inftituted

about the reign of Edward III (z). Thefe petty conftables

have tvyo offices united in them ; the one antient, the other

modern* Their antient office is that of headborough, tithing-

man, or borftiolder ; . of . whom we formerly fpoke (a), and

who are as antient as the time of king Alfred : their more mo-

dern office is that of conftable merely ; whjch was appointed

(ns was obferved) fo lately as the reign of Edward III. in order

to aftift the high conftable (b). And in general the fintient

headboroughs, tithing-men, and borftiolders, were made ufe

of to ferve as petty conftables, though not fo generally, but

that in many places they ftill continue diftin£l officers from the

conftable. They are all chofen by the jury at the court leet

;

or if no court leet be held, are appointed by two juftices of the

peace (c).

The general duty of all conftables, both high and petty,

as well as of the other officers, is to keep the king's peace in

their feveral diftricts ; and to that purpofe they are armed

with very large powers, of arrefting, and imprifoning, of

breaking open houfes, and the like : of the extent of which

powers, confidering what manner of men are for the moft part

put upon thefe offices, it is perhaps very well that they are

generally kept in ignorance. One of their principal duties

arifing from the ftatute of Winchcfter, which appoints them,

is to keep watch and ward in their refpeSlive jurifdiftions.

Ward, guard, or cuJJodia, is chiefly intended of the day time,

in order to apprehend rioters, and robbers, on the highways

;

the manner of doing which is left to the difcretion of the juf-

tices of the peace and the conftable (d), the hundred being

however anfwerable for all robberies committed therein, by

day light, for having kept negligent guard. Watch is properly

applicable to the night only, (being called among our Teu-
tbnic anceftoTs wacbt or ivacJa) (c) and it begins at the time

(•2) Spelm. Gloir. 148. (d) Dalt. juft. c. 104.

(a) Pag. 114. {^t) Excubias et explcrai'tones q«as

^l)} Lamb. 9. <wcFlas I'ocant. Capitular. Hlttdcv.

\c) Stat. 14 & 15 Car. II. e. 12. Pii. cap. i J-. D. 8u.

when
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when ward ends, and ends when that begins : for by the fta-

iLite of Winchefter, in walled towns the gates fhall be clofeii

from funfetting to funrifing, and watch lliall be kept in every,

borough and town, efpecially in the fummer leaion, to ap--

prehend all rogues, vagabonds, and night-walkers, and make

them give an account of themfelves. The conftable may ap-

point watchmen at his difcretion, regulated by the cuftom of

the place ; and thefe, being his deputies, have for the time

being the authority of their principal. But, with regard to-

the infinite number of other minute duties, that are laid upon

conftables by a diverHty of fl:atutes, I mufl: again refer to Mr.

Lambard and Dr. Burn ; in whofe compilations may be alio

feen, what powers and duties belong to the conftable or tith-

ing-man indifferently, and what to the conftable only : iv\

the conftable may do whatever the tithing-njan may ; but it

does not hold e coiiverfo ; for the tithing-maii has not an equal

power with the conftable.

V. We are next to confider the furveyors of the highway;.

Every pari fh is bound of common right to keep the high roads,

that go through it, in good and fufficient repfiir ; unlefs by

reafon of the tenure of lands, or otherwife, this care is con-

figned to fome particular private perfon. From this burthen

no man was exempt by our antient laws, whatever other

immunities he might enSoy : this being part of the tr'moda ne-

cejjhas, to which every man's eftate was fubje6l ; viz. expe-

\ dtito contra hofr^m, orciuni conflru^iQ, et pontium reparatio

:

for though the reparation of bridges only is exprefled, yet that

of roads alfo muft be underftood : as in the Roman law,

ad infiru^iones reparatknefque itincrnm ct pontitun, uullum ge-

nus homlnum, imllifqtie dignitatis ac -venerciiionis mcriiis^ ccf-

fare oportct{f). And indeed now, for the moftpart, the care

of the roads only feems to be left to pariftnes; that of bridges

being in great meafure devolved upon the county at large, by

ftatute 22 Hen. VIII. c. 5. If the parifh neglecled thefe repairs,

they might formerly, as they may ftill, be indifled for fuch

their neglecl ; but it was not then incumbent on any parti-

(f) C. II. 74. 4
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eular officer to call the parifh together, and fet them upon
this work ; for which reafon by the ftatute 2 & 3 Ph. & M. c.

8. furveyors of the h'lghways were ordered to be chofcnin every

parilh (g).

These furveyors were originally, according to the ftatule of

Philip and Mary, to be appointed by the conftable and church-

wardens of the parifh ; but now (h) they are conftitutcd by two

neighbouring jufcices, out of fuch fubftantial inhabitants as

have either lOL per annum of their own, or rent 30/. a year,

or are worth in pcrfonal eftate 100/.

Their office and duty confifls in putting in execution a va-

riety of ftatutes for the repairs of the highways ; that is, of

ways leading from one town to another : by which it is ena6l-

ed, I . That they may remove all annoyances in the highways,

or give notice to jhe owner to remove them ; who is liable to

penalties on non-compliance. 2. They are to call together

all the inhabitants of the parifh, fix days every year, to la-

bour in repairing the highways; all perfons keeping draughts,

or occupying lands, being obliged to fend a team for every

draught, and for every 50/. a year, which they keep or occu-

py ; and all other perfons to work or find a labourer. The
•work muft be completed before harveft •, as well for pro-

viding a gocd road for carrying in the corn, as alfo be-

caufe all hands are then fuppofed to be employed in har-

vefl: work. And every cartway muft be made eight feet wide

at lead (i) ; and may be increafed by the quarter feffions to

the breadth of four and twenty feet, 3, The furveyors may

(g) This office, Mr. Dalton (jufl. Flarninian way, was candiilate for (be
caj). 50) lays, exactly aniweis thai of c nrul(l>ip w'uh JuliusCaefar. ^C/'c. ai/

the euratores •viariim of die Romans: /itlic. 1. \.ep. \.)

but, I rtiould guefp, that theirs was an (h) Stat. 3 W. & M. c. 12.

office of rather more dignity and auth"- (i) This hy the law:- of the twelve
rity than ours, not only from compar- tables at Rcme, wa? the iVitidard for

ing the method of nnaking and mini!- roads that were flraighf, but in wind-
ing the Roman ways with thofe of cur ing wavf, the breadth was dirCLked to

country farifhes; but alfo becaufe one be fixteen feet. i*/. 8. 3. 8.

Theimus, who was the curatar of the

lay
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lay out their own money in purciiafing materifils for repairs,

where there is not ("ufficient within the parifli, and fliall be rc-

imburred by a rate, to be allowed at a fpeciai IcfTior.s. 4, In

cafe the- perfonallabour oF the paiilli be no^: iutHcient, the

furveyors, with tlie confent of the quarter fcflions, may levy

a rate (not exceeding 6ii. in the pound) on the parifli, in aid of

the perlonalduty ; for the due application qi which they arp

to account upon oath. As for turnpikes, which are now uni-

verfally introduced in aid of fuch rates, and the law relating to

them, thefe depend entirely on the particular powers granted

in the feveral road aQ:s, and thereioi-e have noljiing to dp witl)

this compendium of general law,

Vr. 1 PROCF.EP therefore, laflily, to confider the ovprfee^i

cfthe poor; their original, appointment, and duty.

The poor of England, till the time of Henry VIII. fubflfted

entirely upon private benevolence, and the charity of well-dif-

pofed chriflians. For, though it appears by the mirrour
(j),

that by the common law the poor were to be *' fuflained by
*' paribus, reftors of the church, and the parifliioners ; fo that

" none of them dye for default of luftenance ;" and though by
the ftatutes laRic. II. c. 7. and 19 Hen. VII. c. 12. the poor

are dire£ted to abide in the cities or towns wherein they were

born, or fuch wherein they had dwelt for three years (wiiich

feem to be the firfl: rudiments of parifh fettlements) yet till the

ftatute 26 Hen. Vlil. c. 26. I find no compulfory method
chalked out for this purpofe : but the poor feem to have been

left to fuch relief as the humanity of their neighbours would

afford them. The monafleries were, in particular, their prin-

cipal refource ; and, among other bad effefts which attended

the monaftic inflitutions, it \vas not perhaps one of the lealt

(though frequently efteemed quite otherwife) that they fup-

ported and fed a very numerous and very idle poor, whoft

fuPtenance depended upon what was daily dillributed m
alms at the gates of the religious houfes. But, upon the

total diffolution of thefe, tl;e inconvenience of thus encpu-,
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raging the poor in habits of indolence and beggary was quickly

felt throughout the kingdom : and abundance of ftatutes were

made in the reign of king Henry the eighth, for providing for

the poor and impotent ; which, the preambles to fome of them

recite, had of late yeavsjlmngely increafed. Thefe poor were

principally of two forts : fick and impotent, and therefore un-

able to work ; idle and fturdy, and therefore able, but not

willing, to exercife any honeft employment. To provide in

fome meafure for both of thefe, in and about the metropolis,

his fon Edward the fixth founded three royal hofpitals ;

Chrift's, and St. Thomas's for the relief of the impotent

through infancy or ficknefs ; and Bridewell for the punifhment

and employment of the vigorous and idle. But thefe were far

from being fufficient for the care of the poor throughout the

kingdom at large ; and therefore, after many other fruitlefs

experiments, by fratute 43 Eliz. c. 2. overfcers of the poor

v/ere appointed in every parifh.

By virtue of the ftatute lafl mentioned, thefe overfeers are to

be nominated yearly in Eafter-week, or within one month after,

(though a fubfequent nomination will be valid) (k) by two juf-.

tices dwelling near the parifh. They mufl be fubftantial houf-

holders, and fo exprelTed to be in the appointment of the juf-

tices (I).

Their office and duty, according to the fame flatute, ar$

principally thefe: firil, to raife competent fums for the necefiary

relief of the poor, impotent, old, blind, and fuch other, being

poor and not able to work : and, fecondly, to provide work for

fuch as are able, and cannot otherwife get employment: but

this litter part of their duty, which, according to the v/ife re-

gulations of that falutary Itatute, fhould go hand in hand with

the other, is now mod fliamefuliy neglefted. However, for

thefe joint purpofes, they are empowered to make and levy

rates upon the feveral inhabitants of the parifh, by the fame &di

of parliament ; which has been farther explained and enforced

by feveral fubfequent flatutes.

(k)^3. i;i3. (1) z Lc:d Raym. 1394.

The
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The two grent objefls of this ftatute fcem to have been,

I. To relieve the impotent poor, and ihcm only. 2. To find

employment for fuch as are able to work : and this principally

by providing ftocks to be worked up at home, -which perhaps

might be more beneficial than accumulating all the poor in one

common work-houfe ; a praSice which tends to deflroy all do-

meftic connexions (the only felicity of the honefi and induftrious

labourer) and to put the fober and diligent upon a level, in point

of their earnings, with thofe who are difiblute and idle.

Whereas, if none were to be relieved but thofe who are inca-

pable to get tho:ir livings, and that in proportion to their inca-

pacity ; if no children were to be removed from their parents,

but fuch as are brought up in rags and idlenefs ; and if every

poor man and his family were employed whenever they re-

<juefted it, and were allowed the whole profits of their labour;

—a fpirit of chearful induflry would foon diffufe itleif through

every cottage ; work would become eafy and habitual, when

abfolutely neceflary to their daily fubfiflence ; and the mod: in-

digent peafant would go through his talk without a murmur,

if allured that he and his children {when incapable of work

through infancy, age, or infirmity) would then, and then only,

be intitled to fupport from his opulent neighbours.

This appears to have been tlie plan of the {latute of queen

Elizabeth ; in which the only defe6l was confining the manage-

ment of the poor tofmall, parochial, diftricls ; which are fre-

quently incapableof furniihingproper work,or providing an ahle

direftor. However, the laborious poor were then at Hberty to

feek employment wherever it was to be had ; TiOne being ob-

liged to refide in the places of their fettlement, but fuch as were

unable or unwilling to work ; and thofe places of fettlement

being only fuch where they were born, or had made their

abode, originally for three years (m), and afterwards (in the

c^ie of vagabonds) for one year only (n).

(m) Stat. 19 Hfn. VII. c. iz. i Edv/. (n) Siat. 3$ Eliz. c. 4.
V4. c j. 3 FAiw.VI. c. 16. i4iilJ2. t. 5.

After
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After, the rcftoration a very di!Terent plan was adopted

Tvhich b.as rendered the employment of the poor more difficult

bv autlior'r/,ing therubdivifionof pariflnes; lias greatly irxreafed

their number, by confining them all to their rel'peQive diftricts

;

has given birth to the intricacy of our poor-laws, by multiply-

ing and rendering rnore eafy the methods of gaining fettiements;

and, in confequence, has created an infinity of expenfive law-

fuits between contending neighbourh.oods, concerning thofe fet-

tiements and removals. By the fiatute 13 and 14 Car. II, c. \2.

a legdl fettlement was declare^d to be gained by birth, or by

inhabitancy, apprenliceftiip, or fervice, for forty days ; within

which period all intruders were made removeable fiom any

narifn by two juftices of the peace, unlefs they fettled in a

tenement of the annual value of 10/. The frauds, naturally

confcquent upon this proviilon, which gave a fettlement by fo

}hort a refidence, produced the flatute i Jac. II, c. 17. which

directed notice in writing to be delivered to the parifh officers,

before a fettlement could be gained by fuch refidence. Subfe-

quent prov'ifions allowed other circumfiances of notoriety to

be equivalent to fuch notice given ; and thofe circumftances

have from time to time been altered, enlarged, or refirain?d^

whenever the experience of new incpnveniencies, arifing daily

from new regulations, fuggefted the neceflity of a remedy. And

the doctrine of certificates was invented, by vyay of counter-

poife, to reftrain a man and hia family from acquiring a new

fettlement by any length of refidence whatever, unU.fs in two

particular excepted cafes ; which makes pariflies very cautious

of "-ivinc; fuch certificates, and of courfe confines the poor at

Lome, where frequently no adequate employment cap be had.

THKlaw of fcttlementsmaybe, therefore now reduced to the

following general heads-, or, a fettlement in a parifh may be ac-

quired, 1. "Qy birth; for, wherever a child is firft kno\vn to be,

that is always prima facie the place of fettlement, until fome

other can be {lie wn(o).This is alio always the place of fettlement

(o) Cailh. 413. Comb. 364. SalU. 485. | Lord Ruyro. 567,.

of
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of a baftard child; for a baflaid, having In tlie eye of the law

rvo father, cannot be retcrred to bis fcttkMr.cnt, as othiCr chddren

may (p). But, in legitimate children, thougli the place oF

birth be prima facie the fettlement, yet it is not conclufively fo;

for there are, 2. Settlements h\ parentage, being the fettlement

of one's father or mother : all children being really fettled in the

parKh where iheir parents are fettled, until they get a new
fettlement for themfelves (q). A new fettlement may be ac-

quired feveral ways ; as, 3. By marriage. For a woman, mar-

rying a man that is fettled in another parifh, changes her own:
the law not permitting the feparation of hufband and wife (r).

But if the man has no fettlement, hers is fufpended during his

life, if he remains in England and is able to maintain her ; but

in his abfence, or after, his death, or during (perhaps) his ina-

bility, fhe may return to her old fettlement (s). The other .

methods of acquiring fettlements in any parifh are all reduci-

ble to this one, of forty days refidence therein : but tills forty

days refidence (which is conflrued to be lodging or lying there)

mull: not be by fraud, or {lealth, or in any clandefline manner

;

but accompanied with one or other of the following concomi-

tant circumi^ances. The next method therefore of gaining

a fettlement, is, 4, By forty days refidence, and jiotice. For
if a ftranger comes into a parifli, and delivers notice in writing;

of his place of abode, and number of his family to one of the

ovcrfeers (which mufl be read in the church and rcgiflercd)

and refides there unmoleded for forty days after fuch notice, he

is legally fettled thereby (t). For tlie law prefunie:^ that fuch a

one at the time of notice is not likely to btcome chargeable,

clfe he would not venture to give it; or that, in fuch cafe, the

parifh v/ould take care to ,'move hlnl. But there are alfo other

circumftances equivalent to fuch notice: therefore, '^.Rent-

ing for a year a tenement of the yearly value of ten pounds,

and refiding forty days in the parilli, gains a ieltlemeut

(l>) Salk. 427, ()T'<-!lty. 249. 21; I, 25 i.

(i|) Salk. 528. 2 Lord Raym. 1473. (i) Stat. 13 Sc 14 Car. II. c. iz i

{i) Sira. 544. Jac. II. c. 17. 3 &4W. 5; Mar. c. n.

v.ithout
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without notice (u); upon the principle of having fubftance

enough to gain credit for fuch a houfe. 6. Being charged to

and paying the pubUc taxes and levies of the pari{h; (except-

in"- thofe for fcavengers, highways (w), and windows) (x) and,

7. Executing, when legally appointed, any public parochial

c/jice for a whole year in the parifli, as church-warden, &'c.

are both of them equivalent to notice, and gain a fettlement (y),

if coupled with a refidence of forty days. 8. Being hired for

a year, when unmarried and childlefs, andjervitig a year in

the fame fervice ; and 9. Being bound ^n apprentice for feven

years ;
give the fervant and apprentice a fettlement, without

notice (x), in that place wherein they ferve the laft forty days.

This is meant to encourage application to trades, and going

out to reputable fervices. iq. Laftly, the having an f/7^?/^ of

one's own, and refiding thereon forty days, however fmall the

value liiay be, in cafe it be acquired by aft of law or of a third

perfon, as by dcfcent, glfi:, devife, ^c. is a fufficient fettle-

ment (a): but if a man acquire it by his own aft, as by pur-

chafe, (in its popular fenfe, in confideration of money paid)

then (b) unleis the confideration advanced, bonafide, be 30/. it

is no iettlement for any longer time, than the perfon ihall in-

habit thereon. He is in no cafe removeable from his own pro-

perty ; but he fliall net, by any trifling or fraudulent purchafe

of his own, acquire a permanent and laftlng fettlement.

All perfons, not fo fettled, may be removed to their own

parifhe?, on complaint of the overfeers, by two juflices of the

peace, if they fhall adjudge them likely to become chargeable to

the parilTi, into which thev have intruded : unlefs they are in ^

way of getting a legal fettlement, as by having hired a hcufe of

1 0/. per annum, or living in an annual fervice ; for then they ar^

not removeable (c). And in all other cafes, if the parifh to which

they belong, will grant them a certificate, acknowleging them

(r.) Stat. 13 5e 14 Car. II. c. 12. Geo. II. c. n,
(vv) Slat, c) Geo. I. c. 7. §. 6. (a) Sa!k. 514.

(x) Stat. 21 Geo. II. c. 10. § 13. (b) Stat. 5, Geo. I. c. 7.

(Vl Sut. 3 &: 4 W. & M. c. 1 1. (c) Salk. 47Z.

(z) Ibid. 8 & 9 W. III. c. 10. 31

to
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to be their parlfhioners, ihey cannot be removed merely be-

c^nk likely to become chargeable, but only when they become

a/Jually chargeable (d). But fuch certificated perfons can

gain no fettlement by any of the means above-mentioned ; un-

lefs by renting a tenement of 10/. per annum, or by ferving an

annual office in the parifli, being legally placed therein : nei-

ther can an apprentice or fervant to fuch certificated perfoii

gain a fettlement by fuch their fervice (e).

These are the general heads of the laws relating to the

poor, which, by the refolutions of the courts of juflice there-

on within a century paft, are branched into a great variety.

And yet, notwithftanding the pains that have been taken

about them, they fl:ill remain very imperfeft, and inadequate

to the purpofes they are defigned for : a> fate, that has gene-

rally attended mofl: of our ftatute laws, where they have not

the foundation of the common law to build on. When the

fhires, the hundreds, and the tithings, were kept in the fame

admirable order that they were diipofed in by the great Al-

fred, there were no perfons idle, confequentiy none but the

impotent that needed relief: and the ftatute of 43 Eliz. feems

entirely founded on the fame principle. But when this ex-

cellent fcheme was neglected and departed from, we cannot

but obferve with concern, what miferable fhifts and lame ex-

pedients have from time to time been adopted, in order to

patch up the flaws occafioned by this negleiEl. There is not

a more necefTary or more certain maxim in the frame and

conftitution of fociety, than that every individual mull con-

tribute his fliare, in order to the well-being of the commu-

nity: and furely they mufi: be very deficient in found policy,

who fufFer one half of a parifli to continue idle, diirolulc, and

unemployed ; and then form vifionary fchemes, and at length

are amazed to find, that the induftry of the other half is not

able to maintain the whole.

(d) Sut. 8 Se 9W. III. c, 30. (e) Stat, iz Ann. c. 18.

Chapter
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Chapter the tenth.

Of THE PEOPLE, whether ALIENS, DENI7,ENS,

OK NATIVES.

'AVING, in the eight preceding chapters, treated of

perfoiis as they Hand in the pubhc relations of 7nagi-

jhah'Sy I now proceed to confider fuch perfons as fall under

the denomination of the people. And herein all the inferior

and fubordinate magiftrates, treated of in the laft chapter, are

included.

The firfr and mofl: obvious divifion of the people is into

aliens and natural-born fubjetls. Natural-born fubjecls are

fuch as are born within the dominions of the crown of England,

that is, within the ligeance, or, as it is generally called, the

allegiance of the king ; and aliens, fuch as are born out ot it.

Allesiiance is tiie tie, or ligaineti, which binds the fubjcct to

the king, in return for that protection which the king affords

the uibjeil. The thing itfelf, or fubftantial part of it, is

founded in reafon and the nature of government ; the -name

and the form are derived to us from our Gothic anceflors.

Under the feodal fyflem, every owner of lands held them in

tubjedion to fome fuperior or lord, from whom or whofe an-

celiors the tenant or vafal had received them : and there was

• a mutual trufc or confidence fubfifling between the lord

and vafal, that the lord fhould protcft the vafal in the en-

joyment of the territory he had granted him, and, on the

other
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other hand, that the vafal fliould be faithful to the lord, and

defend him againfi: all his eneniies. This obligation on the

part of the vafal was called h\s Jidelitas or fealty ; and an oath

of fealty was required, by the feodal law, to be taken by all

tenants to their landlord, which is couched in almoft the fame

terms as our antient oath of allegiance (a): except that in the

ufual oath of fealty there was frequently a faving or excepti-

on of the faith due to a fiiperlor lord by name, under whom
the landlord himfelf was perhaps only a tenant or vafal. But

when the acknowlegement was made to the abfolute fuperior

himfelf, who was a vafal to no man, it was no longer called the

oath of fealty, but the oath of allegiance ; and therein the te-

nant fwore to bear faith to his fovereign lord, in.oppofition to

all men, without any faving or exception :
'* contra onmes ho-

*' mines Jidelitatemfecit (b)." Land held by this exalted fpe-

cies of fealty was called /eWww ligium, a liege fee ; the vafals

homines ligii, or liege men ; and the fovereign their dominus

ligius, or liege lord. And when fovereign princes did homage

to each other, for lands held under their refpeftive fovereign-

ties, a diftinftion was always made between Jimple homage

which was only an acknowlegement of tenure (c) ; and liege

homage, which included the fealty before-mentioned, and

the fervices confequent upon it. Thus when our Edward HI.

in 1329, did homage to Philip VI. of France, for his ducal

dominions on that continent, it was warmly difputed of what

fpecies the homage was to be, whether liege or Jimple ho-

mage (d). But with us in England, it becoming a fettled

principle of tenure, that all lands in the kingdom are holden of

the king as their fovereign and lord paramount, no oath but

that of fealty could ever be taken to inferior lords, and the

oath of allegiance was neceflarily confined to the perfon of the

king alone. By an eafy analogy the term of allegiance was

foon brought to fignify all other engagements, which are due

from rubje6:s to their prince, as well as thofe duties which were

fimply and merely territorial. And the oath of allegiance, as ad-

(a) 2 Feu J. t;, 6, 7, (c) 7 Rep. Calvin's cafe. 7.

(b) 2 I'eud. 95. (dj a Carte. 40:. M»d. Vu, Hlft.xxiij. 4Z0.

ra.nifired
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miniftpjed for iipv>'ards of fix hundred years (e), contained a

promife " to be true ahd faithful to the king and his heirs,

*' and truth and faith to bear of hfe and Hmb and terrene ho-
** nour, and not to know or iiear of any ill or damage intend-

*' ed him, without defending him therefrom," Upon which

iir Matthew Hale (f) makes this remark; that it was lliort

and plain, not entangled with long or intricate claufes or de-

clarations, and yet is comprehenfive of the whole duty from

the fubjefl to his fovereign. But, at the revolution, the

terms of tliis oath being thought perhaps to favour too much-

the notion of non-reililance, the prefent form vv^as introduced

by the convention parliament, which is more general and in-

determinate than the former ; the fubjecl only promifmg
'' that he will be faithful and bear true allegiance to the king,"

without mentioning " his heirs," or fpecifying in the leaft

wherein that allegiance confuls. The oath of fupremacy is

princi])ally calculated as a renuntiation of the pope's pretend-

ed authority : and the oath of abjitration, introduced in the

reign of king William (g), very amply fupplies the loofe and

general texture of the oath of allegiance ; it recognizing the

right of his majcfly, derived under the a6l of fettlement ; en-

gaging to fupport him to the utmoll of the juror's power

;

promifing to difclofe all traiterous confpiracies againft him
;

and exprefsly renouncing any claim of the defcendants of the

late pretender, in as clear and explicit termj as the Englifh

language can furnifn. This oath mull be taken by all perfons

in any office, truft, or employment ; and may be tendered by

tv/o jufllces of the peace to any perfon, whom they fhall fuf-

pec?l of difafFe£tion (h). And the oath of allegiance may be

tendered (i) to all perfons above the age of twelve years, whe-

ther native?, denizens, or aiiens, either in the court-lcet of

the manor, or in the flierifF's tourn, which is the court-leet

"cf the couniy.

But, befides thefe exprefs engagements, the lav/ alfo holds

that there is an implied, original, and virtual allegiance, owing

(e) Mirror, r. 3. §. 3;. Fleta. 3. i5. (h) Stat, i Geo. I. c. 13. 6 Geo. III.

Biiion. c. 29. 7 Rtp. Calvin's cal'e 6. c S3.

[i) 1 Hal P. C. 63. (i) i I^ft- III. I Hf.L V. C.64.

(g) Stat. \i Wiil. HI. c. 5.

from
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from every fubjeft to his fovereign, antecedently to any exprefs

promife ; and although th^ fubjed never fwore any taith or al-

legiance in form. For as the king, by the very defcent of the

crown, is fully invert.cd with aril the rights and bound to all the

duties of fovereignty, before his coronation ; fo the fubjcfl: ja

bound to his pi ince by an tntrinfic allegiance, before the fuper-

indudion of thofe outward bonds of oath, homage, and feal-

ty ; which were only inftitutcd to remind the fubject of this

his previous duty, and for the better fecuring its perform-

ance (k). The forpial profefllon therefore, or oath of fub-

je6tion, is nothing more than a declaration in words of what

vvas before implied in law. Which occafions fir Edward Coke
very juflly to obferve (1), that *'

all fubjeds are equally bound-
" en to their ajlegiance, as if they had taken the oath ; becaufe

** it is written by the finger of the law in their hearts, and the

** taking of the corporal oath is but an outward declaration

" of the fame." The f^mdion of an oath, it is true, in cafe-

of violation of duty, makes the guilt Hill more accumulated,

by fuperadding perjury to treafon
J

but it does not encreafc.

the civil obligation to loyalty ; it only ftrengthens the fociat

lie by uniting it with that of r^//^/c«.
'

. .

Allegiance, both exprefs and implied, is however diftinr

guifhed by the law into two forts or fpecies, the one natural, the

gther local; the forrner being alfo perpetual, the latter tempo-

rary. Natural allegiance is fuch as is due from all men born

within the king's dominions immediately tippn th^ir birih'(m).

For, immediately upon their birth, they are under the king's'

prote£tion ; at a time too, whpn (duripg their infancy) they

are incapable of protgfting themfelyes. Natural allegiance.is

therefore a debt of gratitude; which cannot be fprfejled, can-

celled, or altered, by any change qf time, place, or circum-

ftance, nor by any thing but the united concurrence of the le-

giflature (n). An Englifhman who removes to France, or to^

China, owes the fame allegiance to the king of England there

(k) I Hal. p. C. 5l, (m) 7 Rep. 7.

(l)alnft. III. (n) 1 p. Wms, 1J4,

Vol. I. A* ^^
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as at home, and twenty years hence as well as now. For it

is a principle of univerfal law (o), that the natural-born fub-

je£t of the one prince cannot by any a£t of his own, no, not

by fwearing allegiance to another-, put off or difcharge his na-

tural allegiance to the former : for this natural allegiance was

intrlnfic, and primitive, and antecedent to the other ; and

cannot be devefled without the concurrent a6t of that prince

to whom it was firfl due. Indeed the natural-born fubje^l of

one prince, to whom he owes allegiance, may be entangled

by fubjefting himfelf abfolutely to another ; but it is his own
a6t that brings him into thefe flraits and difficulties, of owing

fervice to two mafters ; and it is unrealonable that, by fuch vo-

luntary afl oF his own, he fhould be able at pleafure to unloofe

thofe bands, hy which he is connefted to his natural prince.

Local allegiance is fuch as is due from an alien, or (Iranger

bom, for fo long time as he continues within the king's domi-

nion and prot-e6Vion (p) . and it ccafcs, the inflant fuch flranger

transfers himfelf from this kingdom to another. Natural alle-

giance is therefore jierpetual, and local temporary only: and

that for this reafon, evidently founded upon the nature of go-

vernment ; that allegiance is a debt due from the fubje^l, upon

an implied contraft with the prince, that fo long as the one af-

fords protection, fo long the other will demean himfelf faith-

fully. As therefore the prince is always under a coniftant tie to

proteQ; his natural-born fubjefts, at all times and in all coun-

'tries, for this reafon their allegiance due to him is equally uni-

verfal and permanent. But, on the other hand, as the prince

affords his protection to' an alien, only during his refidence in

this realm, the allegiance of an alien is confined (in po?nt of

time) to the duration of fuch his refidence, and (in point of

locality) to the dominions of the Britifli empire. From which

cpnfiderations fir Matthew Hale (q) deduces this confequence,

that, though there be an ufurper of the crown, yet it is treafon

for any fubjeft, while the ufurper is in full pofleflion of the

fovereignty, to praCtife any thing againfl: his crown and dig-

Co) 1 Hal. p. C, 68. (q) 1 Hal. P. C, 6o.,

(p) 7 Rep. 6.

nity

:
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jiity : wherefore, although the true prince regain the fove-

reignty, yet fuch attempts againft the ufurper (unleft in clefencfe

or aid oi" the rightful king) liave been afterwards puniflied with

cic.ith; becaule of the breach of that temporary allegiance,

which was due to him as king de faclo. And upon this fool-

ing, after Edward IV. recovered the crown, which had been

long detained from his houTe by the line oF Lancaftcr, treafons

committed againft Hent-y VI. were capitally punifhcd, though

Henry had been declared an ufurper by parliament.

This oath of allegiance, or rather the allegiance itfelf, is

held to be applicable not only to the political capacity of the

king, or regal office, but to hiis natural perfon, and blood-roy-

al : and for the mifapplication of their allegiance, "Jiz, to the

regal capacity or crown, exclufive of the perfon of the king,

were the Spencers banifhed in the reign of Edward II. (r). And

from hence arofe that principle of perfonal attachment, and

affeflionate loyalty, which ii^duced our forefathers (and, it oc-

cafion required, would doubtlefs induce their fons) to hax.ard

all that was dear to them^ life, fortune, and family, in de-

fence and fupport of their liege lord and fovereign.

This allegiance then, both exprefs and implied, is the duty

of all the king's fubjecls, under the diftin^tions here laid down,

of local and temporary, or univerfal and perpetual. Their rights

are alio diftinguifhable by the fame criterionsof time and loci-

lity, natural-born fubjects having a great variety of rights, which

they acquire by being born within the king's ligeancc, and can

never forfeit by any diftance of place or time, but only by their

own mifbehaviour : the explanatiorr of which rights is the prin-

cipal fubject of the firft two books of thefe commentaries. The
fame is alfo in fome degree the cafe of aliens ; though their rights,

are much more circumfcribed, being acquired only b^refidence

here, and loft whenever they remove. I ftiall however here en-

deavour to chalk oqt fome of the principal lines, whereby they

(r) I Hal. p. C. 57.

A a ^ are
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are diftinguKhed from natives, defcending^ to farther particulars

when they come in courfe.

An alien born may purchafe lands^ or other eftates; but not

for his own ufe ; for the king is thereupon entitled to themfs).

If an alien could acquire a permanent property in lands, he

mud owe an allegiance, equally permanent with that property^

to the king of England ; which would be probably inconfiflent

Mjith that, which he owes to his ownriatura! liege lord j befides

that thereby the nation might in time be fubjeSt to foreign in-

fluence, and feel many other inconveniencies. Wherefore by

the civil law fuch contrads were alfo made void (t) : but the

prince had no fuch advantage of forfeiture thereby, as with us

in England. Among other reafons, which might be given for

cur conflitution, it feems to be intended by way of punifhment

for the alien's prefumption, in attempting to acquire any landed

property : for the vendor is not affected by it, he having re-

fjgned his right, and received an equivalent in exchange. Yet
afl alien may acquire a property in goods, money, and other

perfonal eftate, or may hire a houfe for his habitation (u)r for

perfonal eftateisofa tranfitory and moveable nature; and, be-

lides, this indulgence to ftrangers is neceflary for the advance-

ment of trade. Aliens alfo may trade as freely as other people ;

only they are fubjeft to certain higher duties at the cuftom-

houfe : and there are alfo fome obfolete flatutes of Henry Vljl.

prohibiting alien artificers to work for themfelves in this king-

dom ; but it is generally held they were virtually repealed by

jflatute 5 Eliz. c. 7. Alfo an alien may bring an aflion concerning

perfonal property, and may make a will, and dilpofe of his per-

fonal eftate (w): not as it is in France, where the king at the

death of an alien is entitled to all he is worth, by the ffroit d*au-

i>aine orjus albinatus (x), unlefs he has a peculiar exemption.

When I mention thefe rights of an alien, I muii be underftood

of alien-friends only, or fuch whofe countries are in peace with

(s) Co. Litt. *. (w) Lutw. 34.

(t) CiJ. /. n. ///. 5;. (x) The wwd js derived from alii:

(\\) 7 Rep. tj. naius; Spclm. Gl. 24.

ours

:
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ours; for alien-enemies have no rights, no privileges, unlefs

by the king's fpecial favour, during the time of war.

When I fay, that an alien is one who is born out of the

king's dominions, or allegiance, this alfo mud be underftood

with fome reftriftions. The common law indeed ftood abfo-

liitely fo ; with only a very few exceptions : fo that a particu-

lar a6t of parliament became neceflary after the reftoration (y),

" for the naturalization of children of his majefty's Englifh

" fubjc<9:3, born in foreign countries during the late troubles.'*

And this maxim of the law proceeded upon a principle, that

every man owes natural allegiance where he is born, and can-

not owe two fuch allegiances, or ferve two mafters, at once.

Yet the children of the king's ambafTadors born abroad were

always held to be natural fubjeSs (x) : for as the father, though

in a foreign country, owes not even a local allegiance to th6

prince to whom he is fent ; fo, with regard to the fon alfo, hS"

was he'd (by a kind of pojlUminium) to be born under the king

of England's allegiance, reprefented by his father, the em-

baffador. To encourage alfo foreign commerce, it was enaft-

ed by ftatute 25 Edw. HI. ft. 2 that all children born abroad

provided both their parents were at the time of the birth in

allegiance to the king, and the mother had pafled the feas by

her hu{band*s confent, might inherit as if born in England

:

and accordingly it hath been fo adjudged in behalf of mer-

chants (a). But by feveral more modern ftatutes (b) thefe re-

ftriftions are ftill farther taken off: fo that all children, born

out of the king's ligeance, who{Q fathers were natural-born

fubjefts, are now natural born fubjefts themfelves, to all in-

tents and purpofes, without any exception ; unlefs their faid

fathers were attainted, or banifhed beyond Tea, for high trea-

fon ; or were then in the fcrvice of a prince at enmity with

Great Britain.

The children of aliens, born here In England, are, generally

fpeaking, natural-born fubjeds, and entitled to all the privileges

(y) Stat. apCar. II. c. 6. Cent. 3,

{2)7 Rep. 18. (b) 7 Ann. c. 5, and 4 Geo. IT. c, II.

(a) Cro, Car. do I. Mar. 91. Jenk.

A a 3 of
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of fuch. In which the comTitutlon cf France dlfFcrs from ours

;

for there, by their jus albinatus, if a child be born of foreign

parents, it is an alien (c).

. A DENIZEN is an ahen born, but who has obtained ex do*

natione regis letters patent to make him an Enghfh fubje6: : a

high and incommunicable branch of the royal prerogative (d).

A denizen is in a kmd of middle {late between an alien, and

ijatural-born fubjefl:, and partakes of both of them. He may'

take lands by purchafe or devife, which an alien may not ; but

cannot take by inheritance (e) : for his parent, through whom
he. muft claim, being an alien had no inheritable blood, and

therefore could convey none to the fon. And, upon a Uke de-

fett of hereditary blood, the iffue of a denizen, born beforg

denization, cannot inherit to him ; but his iffue born after,

Oiay (f ). A denizen is not exeufed (g) from paying the alien's

duty, and fome other mercantile burthens. And no denizen

can be of the privy council, or either houfcof parliament, or

have any office of truft, civil or military, or be capable of

any grant from the crown (h).

Naturalization cannot be performed but by aft of

parliament : for by this an alien is put in exactly the fame

ftate as if he had been born in the king's ligeance ; except on-

ly that he is incapable, as well as a denizen, of being a mem-

ber of the privy council, or parliament, ^c. (i). No bill tor

naturalization can be received in either houfe of parliament,

\vithout fuch difabling claufe in it (k). Neither can any perfon

be naturalized or reftored in blood, unlefs he hath received

the facrament of the Lord's fupper within one month before

the bringing in of the bill : and unlefs he alfo takes the oaths

of allegiance and fupremacy in the prefence of the paiiia-

ment (I).

(c) Jenk. Cent. 3, cites treafure (g) Slat, iz Hen. VIII. c. 8.

francits^ 312. (h) Stat. \% W. III. c. a.

.
(il) 7 Rep. Calvin's cafe. 15. (i) Ibid.

(e) li Rep. 64. (k) Siat, i Geo. I. c. 4.

(0 Cy. Liu. 8. V'augh. 285. (1) Stat. 7 Jac. I. c. a.

These
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These are the principal diflin£tions between aliens, deni-

zens, and natives : diliindions, which endeavours have been

frequently ufed fince the commencement of this century to lay

almoft totally afide, by one general naturalization-aft for all

foreign proteftants. An attempt which was once carried into

execution by the flatute 7 Ann.c. 5. but this, after three years

experience of it, was, repealed by the ftatute 10 Ann. c. 5.

except one claufe, which was juft now mentioned, for natu-

ralizing the children of Englifh parents born abroad. Howe-

ver, every foreign feaman who in time of war ferves two

years on board an Englifh fliip is ipfo fa£io naturalized (m);

and all foreign proteftants, and Jews, upon their refiding {tvtn.

years in any of the American colonies, without being abfent

above two months at a time, are upon taking the oaths natu-

ralized to all intents and purpofes, as if they had been born in

this kingdom (n) ; and therefore are admiflible to all fuch pri-

vileges, and no other, as proteftants or Jews born in this

kingdom are entitled to. What thofe privileges are (o), was

the fubje£i of very high debates about the time of the famous

Jew-bill (p) ; which enabled all Jews to prefer bills of natura-

lization in parliament, without receiving the facrament, as or-

dained by ftatute 7 Jac. I. It is not my intention to revive this

controverfy again ; for the aQ: lived only a few months, and

was then repealed (q) : therefore peace be now to its manes.

(m) Stat. 13 Geo. II. c. 3. I. may be found in Molloy de jurt ma*
(n) Stat. 13 Geo. II. c. 7. 20 Geo. tstimo, b. 3, c. 6.

II. c. 24. 2, Geo. III. c. 25, (p) Stat. 26 Geo. II. c. %6.

(o) A pretty accurate account of the (q) Stat. 27 Geo, II. c, i.

Jewt, till their baoifhrnent in 8 Edw.

A a 4 Chapter
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C H A P T E R T H E ELEVENTH.

Of THE CLERGY.

THE people, whether aliens, denlxcns, or jiatural-boin

fubjefts, are divifible in o two kinds ; the clergy and

^aity : the clergy, comprehending all per'bns in holy orders,

and in ecc'efiaftical offices, will be the fubje£t of the following

chapter.

This venerable body of men^ being feparate and fet apart

from the reft of the people, in order to attend the more clofe-

ly to the fervice of Almighty God, have thereupon large privi-

leges allowed them by our municipal laws: and had formerly

much greater, which were abridged at the time of the refor-

mation on account of the ill ufe which the popilhi clergy had

endeavoured to make of them. For, the laws having ex-

empted them from almofl every perfonal duty, they attempted

a total exemption from every fecular tie. But it is obferved

by fir Edward Coke (a), that, as the overflowing of waters

doth many times make the river to lofe its proper channel, fo

in times paft ecciefiaftical perfons, feeking to extend their liber-

ties beyond their true bounds, either loft or enjoyed not thofe

which of right belonged to them. The perfonal exemptions

do indeed for the moft part continue. A clergyman cannot be

compelled to ferve on a jury, nor to appear at a court-leet or

VieviT of frank pledge ; which almoft every other perfon is obliged

to do(b): but, if a layman is fummoncd on a jury, and before the

(a) 2 Inft, 4. (b) F. K B. 160. a InQ. 4.

trial

I
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trial takes orders, he (hall notwlthftanding appear and be

fworn (c). Neither can he be chofen to any temporal office ;

as bailiff, reeve, conftable, or the like : in regard of his own

continual attendance on the fiicred fun6:lon (d). During his

attendance on. divine fervicc he is privileged from arrefts in ci-

vil fuits{e). In cafes alfo of felony, a clerk in orders fhall

have the benefit of his clergy, without being branded in the

hand ; and may likewife have it more than once : in both

which particulars he is dilVinguifhed from a* lay-man (f). But

as they have their privileges, fo alfo they have their difabili-

ties, on account of their fpiritual avocations. Clergymen,

we have feen (g), are incapable of fitting in the houfe of com^

mons; and by ftatute 21 Hen. Vlll. c. 13. are not (in gene-

ral) allowed to take any lands or tenements to farm, upon

paih of loL per month, and total avoidance of the leafe ; nor

fhall engage in any manner of trade, nor fell any merchandize,

under forfeiture of the treble value. Which prohibition is

confonant to the canon law.

In the frame and conflitution of ecclefiaftical polity there

are divers ranks and degrees : which I (hall confider in their

refpeOiive order, merely as they are taken notice of by the fe-

cular laws of England ; without intermeddling with the ca-

nons and conftitutions, by which the clergy have bound them-

felves. And under each divifion I fhall confider, i. The me-

thod of their appointment ; 2. Their rights and duties ; and

3. The manner wherein their character or office may ceafe.

I. An arch-bifhop or bifhop is defied by the chapter o\' the

cathedral church, by virtue of a licence from the crown. Eletli-

on was, in very early times, the ufual mode of elevation to the

epifcopal chair throughout all chriflendom ; and this was pro-

mifcuoufly performed by the laity as well as the clergy (h): till at

length, it becoming tumultuous,the emperors and other fovereigns

(c) 4 Leon. 190. c. 13. & i F.dw. VI. c. 12.

(d) Finch. L. 88. (g) Page 175.
(c) Stat. 50 Edw. III. c tf. I Ric. {h] Per clerum et pofiulum. Vilrn. li,.

II.c. 16. a Roll. Rep. 101. M. Paris. ^.D.
(f)z loft. 637. Stat. 4 Hea, vn. ,095.

of
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of the refpeSlve. kingdoms of Europe took the appointment in

fome degree into their hands; by referving to themfelves the

right of confiriv/ing thefe elections, and of granting inve/li-

lure of the temporalties, which now began almoft univerfaiiy

to be annexed to this fpiritiial dignity ; without which confir-

mation and invertiture, the elefted bifhop could neither be

confecrated, nor receive any fecular profits. This right

was acknowleged in the empert>r Charlemagne, ^. A773,
by pope Hadrian I.' and the council of Lateran (i), and uni-

verfaiiy exerciied by other chriftian princes; but the policy of

the court of Rome at the fame time began by degrees to ex-

clude the laity from any fliare in thefe eleftions, and to con-

line them wholly to the clergy, which at length was complete-

ly ciFetled ; the mere form of election appearing to the peo-

ple to be a thing of little confequence, while the crown was

in poffefiion of an abiolute negative, which was almoft equi-

valent to a dire£k right of nomination. Hence the right of ap-

pointing to bilhopriLks is faid to have been in the crown of En-

s:land (k) (as well as other kingdoms in Europe) even in the

Saxon times, becaufethe rights of confirmation and invertiture

were in effett (though not in form) a right of complete dona-

tion (I). But when, by length of time, the cuftom of mak-

ing elections by the clergy only was fully eftabliihed, the popes

began to except to the ufual method of granting thefe invefti-

turcs, Vv'hich was per annulum et baciihcmf by the prince's deli-

vering to the prelate a ring, and a paftoral ftafT or crofier
;
pre-

tending, that this was an encroachment on the church's autho-

rity, and an attempt by ti-efe fymbols to confer a fpiritualjurif-

di6tion: and pope Gregory VII. towards the clofe of the ele-

venth century, pL'.I'.iihed a buUe of exco.ramumcation againft all

princes who iliould dare to confer inveftitures, and all prelates

who fhould venture to receive them (m). This was a bold ftep t07

wards efFefting the plan then adopted by the Roman fee, of

(1) Decret. i. diji. 63. c. zi. " cotnplacentia ccnfcrchat.^'' Penes ch-

(k) Palm. ^8. ricos et.inonnchos fuit eledio, fed elec-

[\)
'•' Nulla ele5iio praelatcrum (J'unt turn a rege pojluljbaitt. Selden. ^an.

" 1':'/ 5(1 htgulphi) erat mere libera et An^l. I. i. §. 39.
" r^tacttica; Jed cmnes dif^nitates tarn (ni) Deinl. %. cavf. 16. qu. 7. c. \Z.

" efiifccportim, quam abbatum, per an- $i [3.

'' ouluni et baeultim regis curia pn j-iu

rendering
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rendering theclftrg}' intirely independent of ihe civil autljority;

and long and eager were the contefts occafioned by thisdifpute.

But at length when the emperor Henry V. agreed to remove

all fufpicion of encroachment on the fpiritual character, by

conferring inveftitures for the future per fceptrum znd not per

atinulum et baculiitti ; and when the kings o^ England and France

confented alfo to alter the forms in their kingdoms, and receive

only homage from the bifhops for their temporalties, inftead

of inverting them by the ring and crofier ; the court of Rome
found it prudent to fufpend for a while its other prctenfion? (d).

This conceiTion was obtained from king Henry the firH: in

England, by means of that obflinate and arrogant prelate,

arch-bifhop Anfelm(o) : but king John (about a century after-

wards) in order to obtain the protection of .
the pope againft

his difcontented barons, was prevailed upon to give up by a

charter, to all the monafleries and cathedrals in the kingdom,

the free right of eleQ:ing their prelates, whether abbots or

bifhops : referving only to the crown the cuftcdy of the tem-

poralties during the vacancy; the form of granting a licence

to eleft, (which is the original of our conge d'eJJireJ on refu-

fal whereof the electors might proceed without it ; and the

right of approbation afterwards, which was not to be denied

without a reafonable and lawful caufe (p). This grant was ex-

prefsly recognized and confirmed in king John's magna carta

(q), and was again eftablifhed by ftatute 25 Edw. HI. ft. 6.

But by ftatute 25 Hen. VIII. c. 20. the antient right of no-

mination was, in efFe6f, reftored to the crown: it being enafted

that, at every future avoidance of a bifhoprick, the king may
fend the dean and chapter his ufual licence to proceed to eleftion;

which is always to be accompanied with a lettermifllve from the

king, containing the name of the perfon whom he would have

themelcfl:: and, ifthe dean and chapter delay their ele£tion above

(n) Mod. Un, Hid. xxv. 353. xxix. (p) M.Paris, yi. D, 1214, i Rym.
115. F)eJ. 198.

(o) M. Paris, ^. P. 1 107, (q) Cap. i. (dit. Oxen. 1759.

twelve
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twelve days, the nomination fhsill devolve to the king, who
may by letters patent appoint fuch perfon as he pleafes. This

ete61ion or nomination, if it be of a bifhop, muft be fignified

bv the king's letterr. patent to thearch-bifhop of the province ;

If it be of an arch-bifhop, to the other arch-bifhop and two

bifliops, or to four bilhops ; requiring them to confirm, inveft,

and con'ecrate the perfon foeletled ; which they are bound to

perform immediately, without any application to the fee of

Rome. After which the bifhop eleft fliall fue to the king for

bis lemporalties, fhall make oath to the king and none other,

and fhall take reftitution of his fecular pofTefficns out of the

king's hands only. And if fuch dean and chapter do not eleft

in the inanncr by this a£t appointed, or if fuch srch-bifhop or

bifhop do refufe to confirm, inveft, and confecrate fiJch billiop

ele6l, tbey {hall incur all the penalties of a praemunire.

An arch-bilhop is the chief of the clergy in a whole pro-

vince ; and has the in<"peftion of the bilTiops of that pro-

vince, as well as of the inferior clergy, and may deprive them

on notorious caufe (r). The arch-bifhop has alfo his own dio-

cefe, wherein he exercifes epifcopal jurifdiQ:ion ; as in his pro-

vince he exercifes archiepifcopal. As arch-bifhop, he, upon

receipt of the king's writ, calls the bifliops and clergy of his

province to meet in convocation : but without the king's writ

he cannot affemble them (?). To him all appeals are made

from inferior jurifdiS^ions within his province; and, as an ap-

peal lies from the bifhops in perfon to him in perfon, fo it alfo

lies fr'^;ra the confif^ory courts of eachdiocefe to his archiepifco-

pal court. During the vacancy of any fee in his province, he is

guardian of the fpiritualties thereof, as iheking is of the tem-

poralties ; and he executes all ecclefiaiVical jurifdi6tion therein.

]f an archiepifcopal fee be vacant, the dean and chapter are the

fpiritual guardians, ever fince the office of prior of Canterbury

was abolifhed at the reformaiion ft). The arch-bifhop is

entitled to prelent by lapfe to all the ecclcfiaflical livings in the

(r) Lord Raym. 541. (t) 2 Roll, Abr, 213.
(:.)4lnft.3ii, 3^3.

difpofal
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f^ifpofal of his diocefan blfhops, If not filled within fix mouths.

And the arch-bifhop has a cuflomary prerogative, when a hi-

fhop is confecrated by him, to name a clerk or chaplain of his

own to be provided for by fiich fufFragan bifhop ; in lieu of

which i^ is now ufual for the bilhop to make over "by deed to

the arch bifhop^ his executors and afTigns, the next prefentati-

on of fuch dignity or benefice in the biiliop's difpofal within

that fee, as the arch-bilhop himfelf fliall choofe ; which is

therefore called his option (u) : which options are only binding

on the bifliop himfelf who grants them, and not his fucceflbrs.

The prerogative itfclf feems to be derived from the legatine

power fornierly annexed by the popes to tlie metropolitan of

Canterbury (w). And we may add, that the papal claim it-

felf (like moft others of that encroaching fee) was probably fet

wp in imitation of the imperial prerogative called prhncie or

priniariae preces \ whereby the emperor cxercifes, and hath

immemorially exercifed (x), a right of naming to the firll pre-

bend that becomes vacant after his acceffion in every church of

the empire (y), A right, that was alf6 exercifed by the crown

of England in the reign of Edward I. (z) ; and which probably

gave rife to the royal corodies, which were mentioned in a

former chapter (a). It is alfo the privilege, by cudom, of t'-.e

arch-bifhop of Canterbury, to crown the kings and queens of

this kingdom. And he hath alfo by the ftatute 25 Hen. VIII.

c. 21, the power of granting tfifpenfations jn any cafe, not

contrary to the holy fcriptures and the law of God, where the

popeufed formerly to gr^nt them : which is the foundation of

Ms gianting fpecial licences, to marry at any place or time, to

hold two livings, and the like : and on this alfo is founded tlie

right he exercifes of conferring degrees, in prejudice of tjic two
univcrfities (b).

(u) CowePs interpret, tit. option. fraeJirlo R)hertc cmtcfJJJt, J: caetert
(w) Sherlock of optinnr.. i. Johat; H de prcxtma eccicfia -vacctu-

tx) Goldaft. csnjiit. iwper. torn. 3. ra de ccIlationcpyasJicli epijcopi^nuam

fag. 406. ipfe Robertus acceptai'erit, refphiat.

(y) Dufrcfne. V. 806. Mod. Un. Brei-. 11 Edw. I. 3 Pryn. 1264.
Hift. XXIX. 5. (a) Ch. 8. pa^-. 183.

(z) Rex, &c. f({lutem. Scrihatis (b) See ilie bjihop of Chefter's cafe.
epifcopo Karl, queJ—Rcbcrto de hard. Oxon. I7il.

Penf.Qnem Juam^ quain ad precis regis

The



r<^z The R. I G H T"S Book I.

'The power nnd authority of a bifhop, befides the adraini-

ftration of certain holy ordinances peculiar to that facred order,

confift principally in infpe6ling the manners of the people and

clergy, and punifliing them, in order to reformation, by eccle-

fraftical ceniures. To this purpofe he has feveral courts under

him, and may vifit at pleafure every part of his diocefe. His

chancellor is appointed to hold his courts for him, and to afllft

him in matters of ecclefiaflical law ; who, as well as all other

ccclefiaflical officers, if lay or married, muft be a doctor of the

civil law, fo created in feme univerfity (c). It is alfo the buH-

nefs of a bifhop to inftitute, and to direQ: induction, to all ec-

clefiaflical livings in his diocefe.

Arch-bishoprtcks and biflioprlcks may become void by

death, deprivation for ariy very grofs and notorious crime, and

alfo by refignation. All refignations mufl be made to fome fu-

perior (d). Therefore a bifhop muft refign to his metropoli-

tan; but the arch-bifhop can refign to none but the king himfelf,

TI. A DEAN and chapter are the council of the bifhop, to

afTifl: him with their advice in affairs of religion, and alfo in the

temporal concerns of his fee (e). When the reft of the clergy

were fettled in the feveral parifhes of each diocefe (as hath for-

merly (f) been mentioned) thfife were referved for the celebra-

tion of divine fervice in the bifhop's own cathedral ; and the

chief of them, who prefided over the reft-, obtained the name of

decafius or dean, being probably at firft appointed to fuperin-

tend /f/a canons or prebendaries.

All antient deans are defied by the chapter, by conge d*ejlire

from the king, and letters miflive of recommendation ; in the

fame manner as bifhops : but in thofe chapters, that were found-

ed by Henry VIII. out of the fpoilsof the diftblved monafteries,

|he deanery is donative, and the inftallation merely by the king's

(c) Stat. 37 Hen. VIII. c. 17. (e) 3 Rep. 75. Co. Litt. 103. 300-
{c\ Gibf. cod. 8zz. (f) Pag. uz, 113.

letters
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letters patent (g). The chapter, confiftlngof canon; or prc-

bendnries, are rometimes appointed by the king, fometirnes by

the bifhop, and fonaelimes eleded by each other.

The dean and chapter are, as was before obferved, the no-

minal cleiEtorsof a bifhop. The bifhop is theirordinary and im-

mediate fuperior; and has, generally fpeaking, the power of vl-

fulng them, and Gorre6ling their exceiTes and enormities. They
had alfo a check on the bifhop at common law : for till ihe ft;i-

tute32Hen. VIII.c. 28. his grant orleafe would not have bound

bis fucceflbrs, unlefs confirmed by the dean and chapter (h).

Deaneries and prebends may become void, like a biHiop-

Hck, by death, by deprivation, or by refignation to either the

king or the bifliop (j). Alfo 1 may here mention, once for all,

that if a dean, prebendary, or other fpiritual perfdn be made a

bifhop, all the preferments of which he was before poflefled

are void ; and the king may prefent to them in right of his pre-

rogative royal. But they are not void by the eleclidn, but only

by the confecration (i).

III. An arch-deacon hath an ecclefiaflical juri*^di61ion,imme»

diately fubordinate to the bifhop, throughout the whole of hi$

diocefe, or in fome particular part of it. He is ufually appointed

by the billiop himfelf ; and hath a kind of epifcopal authority,

originally derived from the bifhop, but now independent and dif-

tinft from his(k). He therefore vi fits the clergy; .and has his fe-

parate court for punifhment of offenders by fpiritual cenfures,

and for hearing all opher caufes of ecclellaflical cognizance.

IV. The rural deans are very antient officers of ihe churcli(]},

but almoll grown out of ui'c ; though their deaneries ftill fubfifi:

as an ecclefiaftical divifion of the diocefc, or arc'ideaconry.They

feem to have been deputies of the bifiiop, planted all round his

(g) Gibr. cod. 173. (i) a Roll. Ahr. 351 Salk. 137.
(h) Co. Litt. 103, (k) ! Burin, fccl. law. 68, 69.

Q) Plowd, 498. (1) K-cnnet. par. antiq. 633.

diocefe.
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diocefe, the better to infpett t)ie conduct of the parochial cier-

(t gy, and therefore armed with an Inferior degree of judicial and

co-ercivc authority (no).

V. The next, and indeed the mod numerous, order of men
in thefyftemof ecclefiiiftical polity, are the parfons and vic^r?

of churches : in treating of whom I fhall firft mark out thedjf-

tinSion between them; lliall next obferve the method by whigh

one may become a parfon or vicar ; fhall then briefly touch

upon their rights and duties ; and fhall, laftly, fhew hpw on^

niay ceafe to be cither.

A PARSON, perfona eccleftae, is one that hath full pofTefHon

of all the rights of a parochial church. He is called parfon,

p'eh'Jma^ beeaufe by his perfon the church, which is an invifible

body, is reprerenlcd ; and he is in himfclf a body corporate,

in order to proteftar.d defend the rights of the church (which

h^ perfonaies) by a perpetual fuccefhon (n).
-^ He i§ fometimes

called the reftor, or governor, of the church : but the appel-

lation of par[on, (however it may be depreciated by familiar,

clownifh, ana indifcriminrite ufe) is the mofl legal, mofl bene-

ficial, and mcl: honourable title that a parilh prjeft can enjoy
;

beeaufe fuch a one, (fir Edward Coke obferves) and he only,

is faid vicem feu perfonam eccleftae gerere. A parfon has, during

his life, the freehold in himfelf of the parfonage houfe, the

glebe, the tithes, and other dues. But thefe are fometimes

eppropriatcd \ that is to fay, the benefice is perpetually an-r

-jiexed to fome fpiritual coippration, either fole or aggregate,

being the patron of the living; whom the law efteerns equally

capable of providing for the fervice of the church, as any

.fmgle private clergyman. This contrivance feems to have

fprung from the policy of the monaflic orders, who have ne-

ver been deficient in fubtile inventions for the incrcafe of their

ownpowerandemoluments At the firfteflablifhment ofparochial

clergy, the tithes of the parifh were diflributed in a fourfold di-

vifion ; one for the ufe of the bifliop, another for rnaintaini^g

(m) Gibf. cod. 972. (n) Co. Litt. 30©.
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the fabric of tlie church, a third for the poor, and the fourth

to provide for the incumbent. When the fees of the bifhops,

became otherwife amply endowed, they were prohibited from

demanding their ufual fhare of thefe tithes, and the divinoa

was in three parts only. And hence it was inferred by the

monafteries, that a Imall part was fufficient for the officiating

prieft, and that the remainder might well be applied to the

ufe of their own fraternities, (the endowment of which was

conftrued to be a work of the moft exalted piety) fubjecl to

the burthen ol repairing the church and providing for its con-

llant fupply. And therefore they begged and bought, for

maffes and obits, and fometimes even for money, all the ad-

vowfons within their reach, and then appropriated the bene-

fices to the ufe of their own corporation. But, in order to

complete fuch appropriation effeflually, the king's licence,

and confent of the bifhop, muil firft be obtained ; becaufe

both the king and the bifhop may fome time or other have ari

intereft, by lapfe, in the prcfentation to the benefice ; which

can never happen if it be appropriated to the ufe of a corpora-

tion, which never dies : and alfo becaufe the law repofes a

confidence in them, that they will not confent to any thing

that fhall be to the prejudice of the church. The confent of

the patron alio is neceffarily implied, becaufe (as was before

obferved) the appropriation can be originally made to none,

but to fuch fpiritual corporation, as is aUb the patron of the

church ; the whole being indeed nothing elfe, but an allow-

ance for the patrons to retain the tithes and glebe in their own
hands, without prefenting any clerk, they themfelves under-

taking to provide for the fervice of the church (o). When
the appropriation is thus made, the appropriators and their

fucceflbrs are perpetual parfons of the church ; and muft fue

and be fued, in all matters concerning the rights of the church,

by the name of parfons (p).

This appropriation may be fevered, and the church become
difappropriate, tv.'o ways: as, fiift, if the patron or appropriator

prefents a clerk, who is inftituted and induced to the parfonaget

(o) Plowd. 496.—500. (p) Hob. 307.

Vol. I. B b for
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for the incumbent fo inftltuted and induced is to all intents and

purpofes complete parfon ; and the appropriation, being once

fevered, can never be re-united again, unlefs by repetition of

the fame folemnities (q). And w^hen the clerk fo prelented is

diftinfl: from the vicar, the reftory thus vefted in him becomes
what is called a/rnc-cure^ becaufe he hath no cure, of fouls,,

Ivaving a vicar under him to whom that cure is committed (r).

Alfo, if the corporation which has the appropriation is diflblv-

ed, the parfonage becomes dirappropriate at common law;

becaufe the perpetuity of perfon is gone, which is neceflarjr

to fupport the appropriation.

In this manner, a^nd fubje£fe to fchefe conditions, may appro-

priations be madeat this day: and thus were mod:, if not all,

of the appropriations at prefent exifting originally made : being

annexed to bifhopiicks, prebends, religious houfes, nay, even

to nunneries, and certain military orders, all of which were

fpiritual corporations. At the diffolufion of monafteries by

ftatute 27 Hen. VIII. c. 28. and 31 Hen. VIII. c. 13. the ap-

propriations of the feveral parfonages, which belonged to thofe

refpe;61:ivc religious houfes, (amounting to more than one. third

of all the pariflies in England) (s) would have been by the

rules of the common law difappropriated ; had not a claufe in-

thofe flatutes intervened, to give them to the king in as ample

a manner as the abbots, &c. formerly held the fame, at the

time of their diffolution. This, though perhaps fcarcely de-

fenfible, was not without example ; for the fame was done in

former reigns, when the alien priories, (that is,, fuch as were

filled by foreigners only) were diffolved and given to the crown

(t). And from thefe two roots have fprung all the lay appro-

priations or fecular parfonages^ which we now iee in the king-

dom ; they having been afterwards granted out from time tu

time by the crown (u).

(q) Co. Uu.46. (t) 2 Inft. S84.

(1 ) Sine-cures migh'- alfo be created (u> Sir H. Spelman (of tithes, c. Zg.)

by otlier meanr. 2 Burn. eccl. hw. 347. fays, iliefe are now called impropriaij.

(s) SelJ. review ot tilh. c. <j. Spelm. ons, as beiug imj^riperlj iu the handj

Apology. 35. of laymen.

These
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Thesf iippropriating corporations, or religious houfes, were

wont to depute one of their own body to pfcrform divine fervice,

and adniinifter the facraments, in thofe pariflics of which the

Tociety was thus the p.irfon. This officiating minifter was in

reaHty no more than a curare, deputy, or vicegerent of the ap-

propriator, and therefore called vicariiis, or vicar. His flipend

was at the difcretion of the approprialor, who was however

boojnd of common right to find fomebody, qui illide temporalis

bus, cpifcopo de fpiritualibus, debeat refpondere (w). But this

was done in fo fcandalous a manner, and the parifhes fuffered fo

jnuchby the negled of'the appropriators, that the legiflature

was forced to interpofe : and accordingly it is ena6fed by fta-

tute 15 Ric. II. c. 6. that in all appropriations of churches,

the diocefan bilhop fhall ordain (in proportion to the value of

the church) a competent fu;n to be diQributed among the poor

parifhioners annually ; and that the vicarage ihall hQ fufficiently

endowed. It feems the parifh were frequently fufferers, not

only by the want of divine fervice, but alfo by withholding

thofe alms, for which, among other purpofes, the payment of

tithes was originally impofcd : and therefore in this aO; a pen-

fton is directed to be diftributed among the poor parochians, as

well as a fufficient ftipend to the vicar. But he, being liable

to be removed at the pleafure of the appropriator, was not

likely to infift too rigidly on the legal fufficiency of the ftipend:

and therefore by fl:atuie4 Hen, IV. c. 12. it is ordained, that

the vicar (hall be a fecular perfon, not a member of any reli"

gious houfe ; that he fhall be vicar perpetual, not removeable at

the caprice of the monaftery ; and that he fhall be canonically

inftituted and indu6Ved, and be fnniciently endowed, at the dif-

cretion of the ordinary, for theie thi ee cxprefs purpofes, to do

divine fervice, to inform tlie people, and to keep hofpitality.

The endowments in confequence of thefe ftatutes have ufually

been by a portion of the glebe, or land, belonging to the parfo-

nage, and a particular fhai e of the tithes; which the appropria-

roi's found it moft troublc'ome to colleQ-, and which are

(v/) Seld. fith. c. II. I.

B b 2 there-
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therefore generally called privy, fmall, or vicarial, tithes-, the

greater, or predial, tithes being ftill referved to their own ufe.

But one and the fartie rule was not obferved in the endowment

of all vicarages. Hence Tome are more liberally, and fome

more fcaniily, endowed ; and hence many things, as wood

in particular, is in fome countries a reftorial, and in fome a

vicarial tithe.

The diftinflion therefore of a parfon and vicar is this; that

the parfon has for the moft part the whole right to all the ec-

clefiaftical dues in his parifh ; but a vicar has generally an ap-

propriator over him, entitled to the bed part of the" profit?, to

whom he is in eflPeft perpetual curate, with a flanding falary.

Though in fome' places the vicarage has been confiderably

augmented by a large lliare of the great tithes ; which aug-

mentations were greatly aflifled by the ftatute 29 Car. II. c. S.

enacted in favour of poor vicars and curates, which rendered

fuch temporary augmentations (when made by the appropri-

ators) perpetual.

The method of becoming a parfon or vicar is much the fame.

To both there are four requifitcs necedary : holy orders; prefen-

tation; inftitution; and induction. The method of conferring

the holy arders of deacon and prieft, according to the liturgy

and canons (x), is foreign to the purpofe of thefe commenta-

ries; any farther than as they are neceffary requifites to make

a complete parfon or vicar. By common law a deacon, of any

age, might be infti luted and inducted to a parfonage or vicarage

;

but it was ordained by ftatute 13 ILli/,. c. 12. that no perfon

under twenty-three years of age, and in deacon's orders,

fhould be prefented to any benefice with cure ; and if he

were not ordained priefl within one year after his indu«Sion,

he (hould be ipfo fa^o deprived: and now, by ftatute 13

& 14 Car. II. c. 4. no perfon is capable to be admitted

to any benefice, unlefs he hath been firft oidained a prieft;

and then he is, in the language of the law, a clerk in or-

ders. But if he obtains orders, or a licence to preach, by

(k) See a Barn. eccl. law. 103.

money
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money or corrupt pra6\ices (ui.icli Icems to be the true, though

not the common notion of nmony) the perfon giving liicii (.1-

ders forfeits (y) 40/. and the perfon receiving 10/. and is inca-

pable of any ecclefiallical preferment for feven years afterwards.

Any clerk may be prefented (z) to a parfonage or vicarage;

that is, the patron, to whom the advowfon of the church be-

longs, may offer his clerk to the biihiop of the diocefe to be in-

ilituted. Of advowfons, or the right of prefentation, being a

fpecies of private property, we ihall find a more convenient

place to treat in the fecond part of thefe commentaries. But

when a clerk is prefented, the bifliop may refule him upon

many accounts. As, i. If the patron is excommunicated, and

remains in contempt torty days (a). Or, 2. If the clerk be un,-;

fit(b): which unfitnefs is of feveral kinds. Firfl, with regard

tq his perfon ; as if he be a baftard, an outlaw, an excommu-

nicate, an alien, under age, or the like (c). Next, with regard

lo his faith or morals ; as for any particuUir herefy, or vice that

is malum infe : but it the bifliop alleges only in generals, as

that he hfchifmaticus iw.'cteraius, or objeAs a fault that is

malum prohibitum merely, as hunting taverns, playing at un-

lawful games, or the like ; it is not good caufe of refufal (d;.

Or, laftly, the clerk may be unfit to difcharge the paftoral of-

fice for want of learning. In any of whicii caies the billiop

rnay refufe the clerk. In cafe the i^efufal is for herefy, fchifm,

inability of learning, or other matter of ecclefiaftical cogni-

zance, there the billiop mufl; give notice to the patron of fuch

his caufe of refufal, who, being ufually a layman, is not fup-

pofcd to have knowlege of it : elfe he cannot prefent b\' lapfe:

but if the caufe be temporal, there he is not bound to give no-

tice (e).

(v) Stat. 31 Eliz. c. 6. (b) Glanv /. 13. r. 20.

(z) A layman may alio be prefented; (c) a Roll. Abr. 3c;6. 2 Infl. C'^Z.

but he mult take prielt's orders before Stat. 3 Ric. II. f. 3, 7 Ric. II. t. rl.

his admiffinn. i Bun. 103, ' (d) 5 Rep. 58. .

(a) i Roll. Abr. 355. (e) % Inil, ^yi.
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If an aclion at law be brought by the patron agalnft the

bifliop, for rctufing his clerk, the bifnop mud aillgn the

caufe. If the, caufe be of a temporal nature and the fa6t ad-

mitted, (as, for inftance, outlawry) the judge? of the kind's

courts muCi determine its validity, or, whether it be fuflici-

ent caufe of refufal : but if the facl be denied, it mult be de-

termined bya jury. If the caufe be of a fpiritu-il n.irure, (as,

herefy, particularly alleged) the hS. if denied fhall alfo be de-

termined by a jury ; and if the fact he admitted or found, the

court upon confultation and advice of learned divines fhall de-

cide its fufficiency (f). If the caufe be want of learning, the

bifhop need not f|-eciry in v/hat points the clerk is deficient,

but only allege that he /> deficient (g) : f; r the ftatute 9 Edv/,

II. ft, I, c. 13. is exprefs, that the examination of the fitnefs

of a perfon prefented to a benefice belongs to the ecclefiaflical

judge. But becaufe it would be nugatory in this cafe to de-

mand the rcafon of refufal fiom the ordinary, if the patron

vere bound to abide by his determination, who has already

pronounced his clerk unfit ; therefore if the bifhop returns the

clerk to be minus'fufficicns in Jitera'tura, the court fliall write

to the metropolitan ; to re-examine him, and certify his qua-

lifications ; which certificate of the arch-bifliop is final (h).

If the billiop hath no obje61ions, but admits the patron's

prefentation, the clerk fo admitted is next to be inftituted

by him ; which is a kind of invelViture of the fpiritual

part of the benefice: for by inflitution the care of the fouls

of the parifh is committed to the charge of the clerk. V/'hen

a vicar is inilituted, he (befides the ufual forms) takes, if

required by the bilhop, an oath of perpetual refidenee ; for

the maxim of law is, that vicarius non hahet vicj-riiim : and

as the non-rcfidence of the appropriators was the caufe of the

perpetual eftablifhmeht of vicarages, the law judges it very

improper for them to defeat the end of iheir conflitution,

and by ablence to create the very milchiefs which they

(O, a Inft. 6'^. (h) z Inft. CjZ.

{g) SRep.'sS. 3l-ev. 313.

were
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were appointed to remedy : efpecially as, if any profits are

to arife from putting in a curate and living ill a diftance from

the parilli, the appropriatoi:, who is the real parfon, has un-

doubtedly the elder title to them. When the ordinary is alfo

the patron, and conjers the living, the prefentation and infti-

tution are one and the fame aft, and are called a collation to a

benefice. By inftiiution or collation the church is full, fo that

there can be no frefii prefentation till another vacancy, at leafl:

sn the cafe of a common patron ; but the church is not full

againft the king, till induction : ray, even if a clerk is infiitu-

ted upon the king's pr:-'eniatton, the crov/n rnay revoke ir be-

fore induftion, and prcfent another clerk (i). Upon inftituti-

on alfo the clerk may enier on the parfonage houfe and glebe,

isn<\ take the tithes ; but he cannot grant or lett them^ or bring

an a6tion for them, till inlluQiion.

Induction is performed by a mandate from the bifliop to

the arch-diacon, who ufually iffues out a precept to other

clergymen to perform it for him. It is done by giving the

clerk corporal poffcilion of the church, as by holding ihe ring

of the door, tolling a bell, or the like ; and is a form required

by law, with intent to give all the parifhioncrs due notice, and

fufficient certainty of their new minifler, to whom their tithes

are to be paid. I'his therefore is the invcfliture of the tempo-

ral part of the benefice, as inftitution is of the fpiritual. And

when a clerk is thus prefented, infiituted, and induced into

a re6lory, he is then, and not before, in full and compleie

pofTefnon, and is called in hw pirfona imperfgnata, or parfon

imparionee (k).

The rights of a parfon or vicar, in his tithes and eccleflaftlcal

dues, fall rnore properly under the fecond book of thefe commen-

taries: and as to his duties, they are prlnclpallv of ecckfiaflica-l

cognizance; thofe only excepted which are laid upon him by

ftatute. And thofe are indeed fo numerous, that it is impra6tica-

ble to recite them here with any tolerable concifenefs or accu-

racy. Some of them we may remark, as they arife in the

(i) Co. Lit. 344. (k) IbiJ. 300.

B b 4 progrefi!
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progrefs of our enqniiics, but for the red I muft refer mylelF

to fuch authors as have compiled treatifes exprefsly upon tli':s

fubjtdt (1). 1 111 .11 only juft mention the article of refidcnce,

upon the fuppofuion of which the law doth ftile every paro-

chial minifter an incumbent. By ftatule 2i Hen. VIII. c, 13.

perfons wilfully abfenting themfelves from their benefices, for

one month together, or two months in the year, incur a pe-

nalty of 5/. to the king, and 5/. to any perfon that will fue for

the fame : except chaplains to the king, or others therein

mentioned (m), during their attendance in the houfliolJ of

fuch as retain them: and al o except (n) all heads of houfes,

magillrates, and profefTors in the urivcifries, and al! ftudents

under forty years of age refiding there, bona fidey for find v.

Legal refidence is not only in the parifh, but alio in the par-

fonage houfe : for it hath been refolved (o), that the ftatute in-

tended refidence, not on!y for ferving the., cure, and for hospi-

tality ; but alfo for. maintaining the houfe, that the fuccefibr

alfo may keep holpitality thgre.

We have feen that there is but one way, whereby one may
become a parion or vicar : there are many ways, by which

one may ceafe to be fo. i. By death. 2. By ceflion, in tak-

ing another benefice. For by ftatute 21 Hen. VI J I. c. 13.

if any one having a benefice of 8/. per annunif or upwards,

in the king's books, (according to the prefent valuation) (p),

accepts any other, the firft fhall be adjudged void ; unlefs he

obtains a dilpen^ation ; which no one is entitled to have, but

the chaplains of the kina and others therein mentioned, the

brethren and fons of lords and knights, and doQors and ba-

chelors of di\'intty and law, admitted by the univer/ities of

this realm. And a vacancy thus made, for want of dif-

penfation, is called cefTion. 3. By confccration ; for, as was

n.entioned before, when acleik is promoted to a billioprick,

all his other pi-eferments are void the inrtant that he is confe-

(1) Tl^cfe are very numerous: but (m) Stat, a^ Hen. III. c. i6. 33
there art only two, which can t)e re- Hci;. Viil. c. z8.

lied on with any degree of ceriaintyi (n) Slat. '.& Hen. VIII. c. 13.

bithop Gil fan's ccJex, and Dr. Burn's (<) 6 Rep. 21.

eccltfiallicil law. (p) Cio. Ca,-. 456.

I
crated.
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crated. But there is a method, by the favour of the crown,

of holding Inch hvings in commcitdaTfi. CommenJa, or ecclefsa

comnicndata, is a Hving commended by ihe crown to the care

of a clerk, to liold till a proper paftor is provided for it. This

may be temporary, for one, two, or three years, or perpetual

;

being a kind of difpenfation to avoid the vacancy of the living,

rind is called a comnienda retinere. There is alfo a commenJa

reciperey which is to take a benefice de novo, in tlie bifiiop's

own gift,, or the gift of fome other patron confenting to the

fame ; and this is the lame to him as inflitution and indudion

are to another clerk (q). 4. By refignation. But this is of no

avail, till accepted by the ordinary ; into whofe hands the re-

fignation mulf be made (r). 5. By deprivation, either by ca-

nonital cenfures, of which 1 am not to fpeak; or in purfuance

of divers penal flatutes, which declare the benefice void, for

fome nontcafance or ncgle8:, or elfe fome maiefeafance or

crime. As, for fimony (s) ; for maintaining anv do6frine in

derogation of the king's fupremacy, or of the thirty-nine arti^

cles, or of the book of common-prayer (t); for negle^ing after.

inftiiution to rend the articles in the church, or make the decla-

rations againll popery, or take the ahjuration oath (u) •, for

ufing any other form of prayer than the liturgy of the church

of England (w)
; or for abfenting himfelf fixty days in one year

from a benefice belonging to a popifli patron, to which the

clerk was prelentcd by either of ihe univerfitics (x) ; in all

which and fimilar cafes (y) the benefice is ipfo faclo void, with-

out any formal fentence of deprivation.

VT. A CUR ATE is the loweft degree in the church ; being in

the fame ftate that a vicar was formerly, an officiating tenipoi a-

ry minifter, inftead of the proper incumbent. Though there are

what are called /i(rr/),?/K«/ curacies, where all the tithes are ap-

propriated, and no vicarage endowed, (being for fome particular

(q) Hob. 144. (u) Stat. 13 EHz. c. iz. 14 Car. H,
(i) Cio. Jac. 198. c. 4. 1 Geo. I.e. 6.

(0 Stat. 31 Eliz. c. €. 12 Ann. c. \%. (w) Stat. 1 Eliz. c. 2.

(() Slat, I Eliz. c. 1 &: 2. \i Eliz, c. (x) Stat, i W. & M. c. %6
U- • ())6Ke5.. Z5, 30. /

reafons
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reafons (z) exempled from the ftatute o\ Hen. IV.) bur, inftead

thereof, fuch perpetual curate is appointed by the appropria-

tor. With regard to the other fpecies of curates, they are the

objefls of fome particular flatutes, which ordain, that fuch as

ferve a church during its vacancy fliall be paid fuch ftipend as

the ordinary thi^iks reafonable, out of thei'profits of the vacan-

cy ; or if that be not fufScient, by the fucceffor fourteen days

after he takes pofieffion (a) : and that, if any re£tor or vicar

nominates a curate to the ordinary to be licenfed, the ordinary

flialt fettle his ftipend under his hand and feal, not exceeding

<,oI. per a?nnim, nor lefs than 20/. and on failure of payment

may fequcfler the profits of the benefice (b).

Thus much of the clergv, properly fo called. There are

alio certain inferior ecclefiallical officers of whom the common
law takes notice ; and that, principally, to affiil the ecclefiaf-

tical jurifdi8:ion3, where it is deficient in pov/ers. On which

officers I fliall make a few curfory remarks.

VII. Churchwardens are the guardians or keepers of

the church, and reprelent;itives of the body of the parifh (c).

They are fometimes appointed by the miniller, fometlmes by

the parifli, fometimes by both together, as cullom directs.

They are taken, in favour of the church, to be for fome pur-

pofes a kind of corporation at the common law ; that is, they

are enabled by that name to have a property in goods and chat-

tels, and to bring aftions for them, for the ufe and profit of

the parifli. Yet they may not wafle the church goods,

but may be removed by the parifli, and then called to ac-

count by affion at the common law : but there is no

method of calling them to account, but by firfl: removing

them ; for none can legally do it, but thofe who are put in

their place. As to lands, or other real property, as thp

ciiurrh, church-yard, &c. they have no fort of interefl; therein;

(7.) I Rurn. eccl. law. 417. (c) In Sweden they have fimilar offi-

(a) Stat. iS Hen. VIII. c. II. cers whom' they call kionkiowarian-

(b) Slat. 12 Ann. IL i. c. iz. des. Stiernhook. /. 3. c. 7.
'

but
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but if any damage is clone thereto, the parfon only or vicar fliall

have the action. Their ofTice alfo is to repa'ir the church, and

make rates and levies for that purpofe : bat theic are recover-

able only in the ecclefiaflical court. I'hey are alfo joined with

the ovcrfeers in the care and maintenance of the poor. They
are to levy [d] a fhiUing forfeiture on all fuch as do not repair

to church on fundays and holidays, and are empowered to keep

all perfons orderly while there ; to which end it has been held

tliat a churchwarden may juftify the pulling off a man's hat,

wiihout being guilty of either an affault or trefpafs (e). There

are alfo a multitude of other petty parochial powers committed

to their charge by divers acts of parliament (f).

Vill. Parish clerks and fextons are alfo regarded by the

common law, as perfons v^'ho have freeholds in their offices;

and therefore though they may be punifhcd, yet they cannot

be deprived, by ecclefiaftical cenfures (g). The parifh clerk

vas formerly very frequently in holy orders ; and fome are. fo

to this day. He is generally appointed by the incumbent, but

bycuftom may be chofen by the inhabitants •, and if fuch ciif-

iom apf)earr>, the court of king's bench will grant a mandanws
to the arch-deacon to fwear him in, for the eflabliftment of

the cuftom turns it into a temporal or civil right (hj.

(3") Stat. ! Eli7,. c. 2. Burn, tit. church, c7:urcl:'wardenr,'vi-

•fe') I r.ev. 1^6. fital ion.

_.•((,) SjCe Lambai'd of churchwardens, (si) z Roll. Abr. 134.
Sii '.lie end of his eirenarcha; and Dr. (b) "Cro. Car. gf.-.

"""^

Chai'ter
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Chapter the Twelfth.

Of the civil STATE.

TH E lay part of his majefty's fubjei^is, or I'ikIi of the

people as are not comprehended under the denomirration

of clergy, may be divided into three diftinQ: ftates, the civil^

the mihtary, and the maritime.

That part of the nation which falls under our firfl: and

mofl: comprehenfive divifion, the civil flate, includes all orders

of men frorn the higheft nobleman to the meaneft peafant,

that are not included under either our former diviilon, of cler-

gy, or under one of the two latter, the military and maritime

ftates-r and it may fometimes include individuals of the other

three orders ; fince a nobleman, a knight, a gentleman, or

a peafant, may become either a divine, a foldier, era feamar*.

The civil ftat^ confifts of the nobility and the commonalty.

Of the nobility, the peerage of Great Britain, or lords tem-

poral, as forming (together with the bifliops) one of the fu-

preme branches of the legiflature, I have before fufficientlj

Ipoken : we are here to confidef them according to their fevera!

degrees^ or titles of honour.

All
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Ai.L degrees of nobility and honour tire derived from the

king as their fountain (a) : and he may inftitu'e what new titles*

he pleafes. Hence it is that all degrees of honour arc not ot

equal antiquity. Thofe now in ufe are dukes, marquefics,

earls, vifcounts, and barons (h),

I. A duke, though it be with us, a mere title of nobility,

inferior in point of antiquity to many others, yet it is fuperioi*

to all of thc*m in rank ; being the tirft title of dignity after the

royal family (c). Among the Saxons the Latin name of dukes,

duces, is very frequent, and lignified, as among the Romans,

the commanders or leaders of their armies, whom in their

own language they called pepecoji (d) ; and in the laws of

Henry I. (as tranflated by Lambard) we find them called here'

tochii. But after the Norman conqueft, which changed the

military polity of the nation, the kings themfelves continuing

for many generations dukes of Normandy, they would not ho-
,

nour any fubjefts with that title, till the time of Edward ill.

who, claiming to be king of France, and thereby lofing the

ducal in the royal dignity, rn the eleventh year of his reign

created his fon, Edward the black prince, duke of Cornwall :

and many, of the royal family efpeciaily, were afterwards

raifed to the fame honour. However, in the reign of queen

Elizabeth, A. D. 1572 (e), the whole order became utterly

extinct : but it was revived about fifty years afterwards by her

fuccefibr, who was remarkably prodigal of honours, in the per-

fon of George Villiers duke of Buckingham.

2.,A marquefs, tnarchio, is the next degree of nobility. His

office formerly \'?as(for dignity and duty were never feparated by

our anceflors) to guard the frontiers and limits of the kingdom;

(a) 4 Inft, 363. (u)This is apparently derived from the
(b) For the original of thefe titles on fame root as theGerman IjECt^Oaett

the continent of Europe, and their lub- the antierit appellation of dukes in that
fequent introdiiaion into this ifland, lee country. Seld. tit. hon a i iz
Ur.Se\^.tn\tttle, oj hcncur. (e) Camden. Britan. /;/".

't,rdines
(c) Camden. Brrian. /;/, crdines. Spelmar. Clojf. 151.

which
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which were called the ifiarches, from the teutonic word,marc/je,

fl limit : as, in particular, were the marches of Wales and

Scotland, while they continued to be enemies countries. The
pcffons, who had commanded there, were called lords marches,

jjr marquefles; v.'hofe auihority was abolillied by ftatute 27
Hen. VilL c. 27. though the title had long before been made

a mere enfign of honour ; Robert Vere, earl of Oxford, being

created marquefs of Dublin, by Richard II. in the eighth year

ot his reif^ii (f).

3.. An earl is a title of nobility fo antlent, that its original

cannot clearly be traced out. Thus much feems tolerably cer-

tain : that among the Saxons they were called ealdorm^n, quajt

eldigr men, fignifying the fame as y^^/or or fenator among .the

.Romans ; and alfo [chircvien, becaufe they had each of them

the civil government of a feveral divilion or fhire. On the ir-

ruption of the Danes, they changed the name to eorles, which,

.according to Camden (g), fignified the fame in their language.

In-Latin they are called comites (a title firft ufed in i\}c empire)

from being the king's attendants; " a Jocietate 7i07}ien fumpfe-
,*' runt, reges enim tales fihi affociant (h)." After the Norman
fonqueft they were lor iome time called counts, or coimicesy

from' the French ; but they did not long retain that name

themfelves, though their Ihires are from thence called counties
,

to this day. It is now become a mere title, they having no-

.thing to do with the government of the county ; which, asi has

been more than once obferved, is now entirely devolved on the

fheriff, the earl's deputy, or luce-comes. In writs, and coni-

miflions, and other formal inflruments, the king, when he

mentions any peer of the degree of an earl, frequently -ftiles

iiim " truffV and well-beloved couftn ;" an appellation as an*-

ticnt as the reign of Flenry IV. who being either by his wife,

liis mother, or his fitters, adually related or allied to every

earl in the kingdom, artfully and conftantly acknowledged that

connexion in all his letters and other public acts ; from whence
the ufage has defcended to liis fuccclTors, though the reafon has

long ago failed.

(0^- InU. ;. (hJBracloo. I. i.e. 8. Tkt. /. i. c. t.

4. Thf
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4. The name of "jice-comes or vifcount was afterwards made

ufc of as an arbitrary title of honour, without any Ihadow ot

office pertaining to it, by Henry the fixth ; when in the eigh-

teenth year of his reign, he created John Beaumont a peer,

by the name of vifcount Beaumont, which was the firfl: in-

ftance of the kind (i).

5. hbarcri'sh the moft general and iiniverfal title of nobili-

ry ; for originally every one of the peers of fuperior rank had

alfo a barony annexed to his other titles (k). But it hath fome-

tinies happened that, when an antient baron hath been raifed

to a new degree of peerage, in the courfe of a few generati-

ons the two titles have defcended differently ; one perhaps to

the male defcendants, the other to the heirs general ; where-

by the earldom or other lupcrior title hath fubfifted without a

barony : and there are alfo modern inftances, where earls and

vifcounfs have been created without annexing a barony to their

other honours : fo that now the rule doth not hold univerfally,

that all peers are barons. The original and antiquity of baro-

nies has occafioned great enquiries among our Englilh antiqua-

rians. The moft probable opinion feems to be, that they

were the fame with our prefent lords of manors; to which the

name of court-baron, (which is the lord's court, and incident

to every manor) gives fome countenance. It may be collefted

from king John's magna carta (I), that originally all lords of

manors, or barons, that h^ldof the king in capitc, had feats in

the great council of parHament, till about the reign of that

prince the conflux of them became fo large and troublefome,

that the king was obliged to divide them, and fummon only the

greater barons in perfon ; leaving the fmall ones to be him.mon-
ed by the fheriff, and (as it is faid) to fit by reprefentation in

another hbufe ; which gave rife to the reparation of the two
houfes of parhament (m). By degrees the title came to be con-
fined to the greater barons,or lords of parliamentonly^and there

('^ ^ I"^- 4- (m) Gill,. hi(T. of excb. c. 3. Seld. li^

.

(k) 2 Inft. 5, 6. of hon.2. c.zi.
(1) Ca^. 14.

were
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were no other barons among the peerage but fuch as were

funnmoned by writ, in refped of the tenure of their lands or

baronies, till Richard the fecond firll: made it a mere title of

honour,by conferring it on divers perfons by his letters patent(n).

Having made this fbort enquiry into the original of our

feveral degrees of nobility, I fhalbnext confider the manner in

which they may be created. The right of peerage feems to

have been originally territorial; that is, annexed to lands, ho-

nors, caftles, manors, and the like, the proprietors and pof-

feflbrs of which were (in right of thofe eflates) allowed to be

peers of the realm, and were fummcned to parliament to do fait

and fervice to their fovereign : and, when the land was alienat-

exJ, the dignity paffed with it as appendant. Thus the bi-

fhops ftill fit in the houfe of lords, in right of fucceflion to cer-

tain antient baronies annexed, or fuppofed to be annexed, to

their epifcopal lands (o) : and thus, in 1 1 Hen. VI, the poflef-

lion of the cadle of Arundel was adjudged to confer an earldom

on its pofleficr (p). But afterwards, when alienations grew to

he frequent, the dignity of peerage was confined tathe line-

age of the party ennobled, and inftead of territorial became

perfonal. A6tual proof of a tenure by barony became no long-

er necefTary to conflitute a lord of parliament ; but the record

of the writ of fummons to htm or his anceflors was admitted

as a fufficient evidence of the tenure.

Peers are now created either by writ, or by patent : for

thofe whoclr'.im by prefcriptionmufl fuppofe either a writ or pa-

tent made to their ancellors; though by length of time it is loft.

The creation by writ, or the king's letter, is a fummons to at-

tend the houfe of peers, by the ftile and title of that barony,

which the king is pleai'ed to confer : that by patent is a royal

grant to a fubjef^ of any dignity and degree of peerage. The

creation by writ is the more antient way ; but a man is not en-

nobled thereby, unlefs he aftually takes his feat in the houfe of

(n) I Inft. Q S. Id. Jan. yingl. i.§. (,6. (p) ielA tit. of hoa. b. 1. C. 9. §. $•

(.o)Glanv.7. 7. f "i.
->

lords

»
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lords: and fome are of opinion that there muft be atlcail two

writs of fummons, and a fitting in two diftin<£t parliaments, to

evidence an hereditary barony (q): and thrrefore the moft

ufual, becaufe the iurefl:, way is to grant the dignity by pa-

tent, which enures to a man and his heirs according to the li-

mitations thereof, though he never hia-nfelf makes ufe of it (r).

Yet it is frequent to call up the eldcft fon of a peer to the

houfe of lords by writ of fummons, in the rwme of his father's

barony : becaufe in that cafe there is no danger of his children's

lofing the nobility in cafe he never takes his feat ; for they will

fucceed to their grand-father. Creation by writ has alfo one

advantage over that by patent : for a perfon created by writ

holds the dignity to him and his heirsy without any words to

that purport in the writ ; but in letters patent there mud be

words to dire£t the inheritance, elfe the dignity enures only to

the grantee for life (s). For a man or woman may be created

noble for their own lives, and the dignity not defcend to

their heirs at all, or defcend only to fome particular heirs : as

where a peerage is limited to a man, and the heirs male of his

body by Elizabeth his prefent lady, and not to fuch heirs by

any former or future wife.

Let us next take a view of a few of the principal incidents

attending the nobility, exclufive of their capacity as members of

parliament, and as hereditary counfellors of the crown ; both of

which we have before confidered. And firfl we muft obferve,

that in criminal cafes a nobleman fhall be tried by his peers.

The great are always obnoxious to popular envy : were they to

be judged by the people, they might be in danger from the pre-

judice of their judges; and would moreover be deprived of the

privilege of the meaneft fubjects, that of being tried by their

equals, which is fecurcd to all the realm by magna carta, c. 29.

It is fiiid, that this does not extend tobillops; v/ho, though they

are lords of parliament, and fit there by virtue of their baronies,

w hich they hold jure ecdcfiae, yet are not ennobled in blood,

(q) Whiieiocke of pari, ch, 114. (s) Co, Litt, 9, i5.

(r) Co. Litt. i&.

Vol. T. C c and
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and confequently not peers with the nobility (t). As to pecr-

eflfes, no provifioTi was made for their trial ivhen accufed of

treafon or felony, till after Eleanor duchefs of Gloucefler,

wife to the lord protestor, had been accufed of treafon and

found guilty of witchcraft, in an ecclefiaftical fynod, through

the intrigues of cardinal Beaufort. This very extraordinary

trial gave occafion to a fpecial ftatute, 20 Hen. VI. c. 9.

which enafts that peereffes, either in their own right or by

marriage, (hall be tried before the fame judicature as peers of

the realm. If a woman, noble in her own right, marries a

commoner, fhe ftill remains noble, and fhall be tried by her

peers: but if {he be only noble by marriage, then by a fecond

marriage, with a commoner, flie lofes her dignity, for as by

marriage it is gained, by marriage it is alfo loft. Yet if a

duchefs dowager marries a baron, flie continues a duchefs ftill

;

for all the nobility are pares, and therefore it is no degradati-

on (v). A peer, or peerefs (either in her own right or by mar-

riage) cannot be arrefted in civil cafes (u) : and they have alfo

many peculiar privileges annexed to their peerage in the courfe

of judicial proceedings. A peer, fitting in judgment, gives

not his verdi£l upon oath, like an ordinary juryman, but upon

his honour (w): he anfwers alfo to bills in chancery upon his

honoiir, and not upon his oath (x); but, when he is examined

as a witnefs either in civil or criminal cafes, he muft be fworn
;

(y) for the refpefl:, which the law fhews to the honour of a

peer, does not extend fo far as to overturn a fettled maxim,

that in judicio noii creditiir riifi jurat is {z). The honour of

peers is however fo highly tendered by the law, that it is much
more penal to fpread falfe reports of them, and certain other

great officers of the realm, than of oiher men: fcandal

againft them being called by the peculiar name of fcatidalurn

magtiatum, and fubjedted to peculiar puniftiment by divers an-

tient ftatules (a).

(i) 3 Inft. 30, 31. (y) Salk. 511.
(v) 2 Inft. 50. (7.) Cio. Car. 64.

(u) Finch. L. 355. 1 Ventr. 258. (a) 3 Eiiw. I. c. 34. 2 Ric. II. [I. l.

(w) z Inll. 49. c. 5. 12 Rit. II. c, 1 (.

(x) I P. VVms. I4(J.

A PEEK
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A I'EER cannot lofe his nobility, but by death or attainder;

though there was an iniliance, in the reign of Edward the

fourth, of the degradation of George Nevlle duke of Bedford

by aOi of parliament (b), on account of his poverty, which ren-

dered him unable to fupport his dignity (c). But this is a fin-

gular inflance : which ferves at the fame time^ by having hap-

pened, to iTievv the power of parliament ; and, by having hap-

pened but once, to (htw how tender the parliamejnt hath been,

in exerting fo high a power. It hath been faid indeed (d), that

if a baron wafte his effate, io that he is not able to fupport the

degree, the king may degrade him: but it is exprefsly held by

later authorities (e), that a peer cannot be degraded but by aft

oi parliamfnt.

The commonalty, like the nobility, are divided into feve-

ral degrees; and, as the lords, though different in rank, yet all

of them are peers in refpeft of their nobility, fo the common-

ers, though fomeare greatly fuperior to others, yet all are in

law peers, in refpe6l of their want of nobility (f).

The firfl: name of dignity, next beneath a peer, was antl-

ently that of "y/Wawif/, vice dominie or ziahafors {g) '• who are

mentioned by our antient lawyers (h) as •yiri magnae dignitatis;

and fir Edward Coke (i) fpeaks highly of them. Yet they are

now quite out of ufe ; and our legal antiquarians are not agreed

upon even their original or antient office.

(b) 4 Inft. 355. " trouble of all fuch countries where
(c) The preamble to the iS\. is re- " fuch eftate (hall happen to be: there-

markable: " forafmuch as oftentimes " fore, &c."
'* it isfeen, that when any lord is call- (d) Moor. 678.
" ed to high edate, and hath not conve- (e) 12 Rep 107. li Mod. 56.

*' nient livelihood to fupport the fame (f) a Inft. 29.
" dignity, it induceth great poverty (g) Camden. ibiJ.

" and indigence, and caufeih oftan- (h) Braclon. /. i.e. 8.

" timesgreatextortiopr embracery, and (i) 3 Inlt. 557.
*' maintcnsncc to btfhad ; ;o the great

• C C 2 N0V7
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Now therefore the firft dignity, after the nobility, Is a

knight of the order of St. George, or of the garter ; firft infti-

tuted by Edward 111. A. D. 1344 (k). Next follows a knight

banneret ; who indeed by ftatutes 5 Ric. II, ft. 2. c. 4. and 14

Ric. II. c. 1 1 . is ranked next after barons : and that precedence

was confirmed to him by order of king James I. in the tenth

year of his reign (1). But, in order to intitle himfeif to this

rank, he muft have been created by the king in perfon, in the

field, under the royal banners, in time of open war (m). Elfe

he ranks after baronets \ who are the next order: which title is

a dignity of inheritance, created by letters patent, and ufually

defcendible to the iffue male. It was firft inftituted by king

James the firft, A. D. 161 1. in order to raife a competent funi

for the redu^ion of the province of Ulfter in Ireland; for

which reafon all the baronets have the arms of Ulfter fuper-

added to their family coat. Next follow knights of the Bath\

an order inftituted by king Henry IV. and revived by king

George the firft. They arc fo called from the ceremony of

bathing, the night before their creation. The laft of thefe in-

ferior nobility are knights bachelors \ the moft antlent, though

the loweft> order of knighthood amongft us : for we have an in-

ftance (n) of king Alfred's conferring this order on his fon Athel-

ftan. The cuftom of the antient Germans was to give their

young men a fliield and a lance in the great council: this was

equivalent to the toga virilis of the Romans : before this they

were not permitted to bear arms, but were accounted as part of

the father's houfliold; after it, as part of the public (o). Hence

fome derive the ufage of knighting, which has prevailed all over

the weftern world, fince its reduction by colonies from tliofe nor-

thern heroes. Knights are called in Latin eqiiites aurati ; auratiy

from the gilt fpurs they wore ; and eqitites^ becaufe they always

fervedonhorfeback: for it is obrervable(p), thata'moft allnations

call their knights by fome appellation derived from an horfe.

(k) Seld. tit. of hon. a. 5. 41

.

\n) Will. Malm/b. //*. 2.

(1) Ibid. a. II. 3. (o) Tac. de morib. Germ. 13.

(m) 4 laft. 6. (p) Camden^ ibid. Co. Litt. 74.

They
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They are alfo called in our law milifej, becaufe they formetl ;i

part, or indeed the whole, of the royal army, in virtue of their

feodal tenures ; one condition of which was, that every one

who held a kniglit's fee (which in Henry the fecond's time (q)

amounted to 20/. per annum) was obliged to be knighted, and

attend the king in his wars, or fine for his non-compliance.

The exertion of this prerogative, as an expedient to raife mo-

ney in the reign of Charles the firft, gave great olTence

;

though warranted by law, and the recent example of queen

Elizabeth : but it was, at the reftoration, together with all

other military branches of the feodal law, aholiflied ; and this

.kind of knighthood has, fince that time, fallen into great dif-

regard.

These, fir Edward Coke fays (r), are all the names of ///>•

»Ity in this kingdom, efquires and gentlemen being only names

of worJ})ip. But before thefe laft the heralds rank all coloneh',

ferjeants at law, and doftors in the three learned profefiions.

Esquires and gentlemen are confounded together by fir

Edward Coke, wl;o obferves (s), that every etquire is a geu-

tieman, and a gentleman is defined to be one qui arfna gerit,

who bears coat armour, the grant of which adds gentility to a

man's family : in like manner as civil nobility, among the Ro-
mans, was founded in \\\tjus imaghv^f?:, or having the image

of one anceflor at leaft, who had borne fome curule office.

Jt is indeed a matter fomevvhat unfettled, what conftitiites the

^iftinction, or who is a real fyyr//nr .• for it is not an effate,

hpwever large, th?,t confers this rank upon its owner. Cam~
den, who was hinifelf a herald, diftinguiihes them the tnoil

accurately; and he reckons up four forts of them (t) ; 1. The
eldeit fons of knights, and their eldeft fons, in perpetual fuc-

ceiiion (u). 2. The younger fons of peers, and their eldefl

fons, in like perpetual fuccefllon : both which fpecies of efquires

fir Henry Spelman eniitles armigeri natalHii (w). 3. Efquires

(q) Clanvil. /. 9. c. 4. (t) Hid.
"

(r) 2 Inll. 667.' (u) 4 fnft. €61.
(s.) a Inft. 668. (w) Gkff. 43-

C c 3 created
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created by the king's letters patent, or other inveftiture ; and

their eldeft fons. 4. Efquires by virtue of their offices; as ju-

ftices of the peace, and others who bear any office of truft un-

der the crown. To thefe may be added the efquires of knights

of the Bath, each of whom conftitutes three at his inflallation:

and all foreign, nay, Irifh peers; for not only thefe, but the

eldefl Tons of peers of Great Britain, though frequently titular

lords, are only efquires in the law, and mud fo be named in

all legal proceedings (x). As for gentlemen, fays fu Thomas
Smith (y), they be made good cheap in this kingdom: for

whofoever ftudieth the laws of the realm, who ftudieth in the

univerfities, who profeffeth liberal fciences, and (to be fhort)

who can live idly, and without manual labour, and will bear

the port, charge, and countenance of a gentleman, he ffiall.

be called mafter, and fhall be taken for a gentleman, h yeo-

man is he that hath free land of forty fliillings by the year

;

who is thereby qualified to ferve on juries, vote for knights of

the fliire, and do any other aQ:, where the law requires one

that \sprobus et legalis homo (x).

The reft of the commonalty ^xttrad^ff7:en, artificers^ and

labourers ; who (as well as all others) muft, in purfuance of the

ftatute I Hen. VI. c. 5. be ftiled by the name and addition of

their efl-ate, degree, or myflery, in all actions and other legal

proceedings.

(x) 3 Inft. 30. ^ Infl. 657.
_
(z) x Inft. 668.

(y) Common w. of Eng. b. i. c. zo.

Chapter
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Chapter the thirteenth.

Of- THE MILITARY AND MARITIME STATES.

THE military flate Includes the whole of the foldiery; or,

fuch perfons as are peculiarly appointed among the reft

of the people, for the fafeguard and defence of the realm.

In a land of liberty it is extremely dangerous to make a di-

ftin(5l order of the profeffion of arms. In abfblute monarchies

this is neceffary for the fafety of the prince, and arifes from the'

main principle of their conftitution, which is that of governing

by fear : but in free ftates the profeflion of a foldier, taken

fingly and merely as a profefTion, is juflly an obje6l of jealoufy.

In thefe no man (hould take up arms, but with a view to de-

fend his country and its laws : he puts not off the citizen, when

he enters the camp ; but it is becaufe he is a citizen, and

would wifli to continue fo, that he makes himfelf for a wiiilc

a foldier. The laws therefore and conflitution of thefe king-

doms know no fuch ftatc as that of a perpetual (landing foldier,

b;ed up to no other profeflion than that of war: and it was not

till the reign of Henry VII. that the kings of England had To

much as a guard about their perfons.

CcA I^
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In the time of our Saxon anceftors, as appears from Edward

the confefTor's laws (a), the military force of this kingdom

was in the hands of the dukes or heretochs, wlio were confti-

tuted through every province and county in the kingdom; be-

ing taken out of the principal nobility, and fuch as were moll

remarkable for being " fapientesy fidelesy et animo/t.'' Their

duty was to lead and regulate the Engliih armies, with a ve-

ry unlimited power ;
*' prout eis vifum fuerit, ad bonorem c(h-

" ronae et ittilitatem regnir And becaufe of this great power

they were tMeflcd by the people in their full aflembly, or folk-

mote, in the fame manner as fherifrs were ele6ted : following

ftill that old fundamgntal maxim of the Saxon conditution,

that where any officer was entrufted with fuch power, as if

abufed might tend to the oppreflion of the people, that power

was delegated to him, by the vote of the people themfelves (b).

So too, among the antient Germans, the anceftcrs of our Sax-

on forefathers, they had their dukes, as well as kings, with an

independent power over the military, as the kings had over the

civil flatc. The dukes were eleftive, the kings hereditary : for

fo only can be confiftently underftood that paffage of Tacitus (c),

*' reges ex nobilitateydnces ex'virttitefumimt\^- in conftituting their

kings, the family or blood royal was regarded ; in choofing their

dukes or leaders, warlike merit: juit as Caefar relates of their

anceflors in his time, that whenever they went to war, by way

either of attack or defence, they ele^ed leaders to command
them (d).Thislargefhareof power, thus conferred by the people,

though intended to preferve the liberty of the fubjecl, was per-

haps unreafonably detrimental to the prerogative of the crown:

and accordingly we find a very ill uf^ made of it by Edric duke

of Mercia, in the reign of king Edmond Ironfide; who, by his

office of duke or heretoch, was entitled to a large command in

(a) C. de heretochiis. " eligi dehetit:'' LL. EJ-w. Ccnfcjf.

(b) " Jfti vero <viri eligustur per ibid. See alio Bede, eicl. hiji.l.c^.c. lo.
•' commum ccnftlium, pro ccmmuni uti- (c) Dc incrib. German, y.
" litate regni, per provincias tt patri- (d) " ^am helium ciz'itas aut illa-

" as univerfas, et per fmgulos comita- " turn defendit.,aut infcrt, magijiratut
" tus, in plena folkmote, ftcut et -vice- " qui ei hello praefmt deH^uatur." De
*' cctnites previnciarum et comitatuum bell. Call. I. 6. c. az.

the
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the king's army, and by his repeated treacheries at lafi: tranl-

ferred the crown to Canute the Dane.

It fccms unlverHilly agreed by all hiftorians, that king Alfred

firft fettled a national militia in this kingdom, and by his pru-

dent difcipline made all the fubjefl:s of his dominion foldiers-

but we are unfortunately left In the dark as to the particulars

of this his fo celebrated regulation ; though from what waslafl:

obferved, the dukes feem to have been left in poffeffion of too

large and independent a power : which enabled duke Harold on

'the death of Edward the ConfelTor, though a ftranger to the

royal blood, to mount for a fliort fpace the tiirone of this

kingdom, in prejudice of Edgar Atheling the rightful heir.

Upon the Norman conqueft the feodal law was introduced

here in all its rigor, the whole of which is built upon a milita-

,ry plan. I fhall not now enter into the particulars of that con-

ftitution, which belongs more properly to the next part of our

-commentaries : but fliall only oblerve, that, in confequencc

thereof, all the lands in the kingdom were divided into what

were called knight's fees, in number above fix ty thoufand ;

and for every knight's fee a knight or foldier, miles^ was bound

to attend the king in his wars, for forty days in a year; in

which fpace of time, before war was reduced to a fcience, the

campaign was generally finifhed, and a kingdom either conquer-

ed or victorious (e). By this means the king had, without any

expence, an army of fixty thoufand men always at command.
And accordingly we find one, among the laws of William the

conqueror (f), which in the king's name commands and firmly

enjoins the pe.'-fonal attendance of all knights, and others ;

" qttod habeant et teneant fe femper in armis et equis, ut decet

" et oportet ; et quod femper ftnt prompti et parati ad fervitiwn
*' fawn integrmn nobis explendum et peragendum, cum opus
*' adfiierit, fecundiim qttod debent de fcodis et tenernentis Juis

(< ) The Poles are, even at tIli^ <Uv, weeks, or forty daj's, in a vear. M)J.
fo ullaciulJ^ of their antient conflitiui- Un. Hift. xxxiv. ra.

on, thit their pofpolite, or miliiia, (t) c 58. See Co, Liu, 75, 75.
cinuot be compelled to feive above fix
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*' de jure mbis facere?'' This perfonal fervice in procefs of

time degenerated into pecuniary commutations or aids, and

at laft the mihtary part of the feodal fyfiem was aboliflied at

the refcoration, by flatutc 12 Car. II. c. 24.

In the mean time we are not to imagine that the kingdom

was left wholly without defence, in cafe of domeflic infurrec-

tions, or the profpe6t of foreign invafions. Befides thofe who

by their military tenures were bound to perform forty days fer-

vice in the field, the flatute of Winchefter (g) obliged every

man, according to his edate and degree, to provide a determi-

nate quantity of fuch arms as were then in ufe, in order to

keep the peace : and conftables were appointed in all hundreds

to fee that fuch arms were provided. Thefe weapons were

changed, by the flatutc 4 & 5 Ph. be M. c. 2. into others of

more modern fervice ; but both this and the former prqvifion

•were repealed in the reign of James 1. While thefe continued

in force, it was ufual from time to time for our princes to ilTue

commiiTions of array, and fend into every county officers in

whom they could confide, to mufter an array (or fet in military

order) the inhabitants of every diflriQ: : and the form of the

commifTion of array was fettled in parliament in the 5 Hen.

IV (i). But at the fame time it was provided (k), that no

^.an fnould be compelled to go out of the kingdom at any rate,

nor out of his fhire but in cafes of urgent neceffity, nor fhould

provide foldiers unlefs by confent of parliament. About the

reign of king Henry the eighth, and his children, lord lieute-

tiants began to be introduced, as ftanding reprefentatives of

the crown, to keep the counties in military order ; for we find

ihem mentioned as known officers in the ftatute 4 & 5 Ph. &
M. c. 3. though they had not been then long in ufe, for Cam-

den fpeaks of them (1), in the time of queen Elizabeth, as ex-

traordinary magiftrates conftituted only in times of difficulty

and danger.

(g) 13 Edw. I. c. 6. (k) Stat, i Edw. III. ft. a. c. 5. Se 7.

(h) St.U. I Jac. 1. c. 2,5. 41 Jac. I. c. 25 Edw. II[. ft. 5. c. 8.

j8. X\)Brit. 103. ildtt. 1594,
(i) Rufhworth. part 3. pag. 667.

In
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In this (late things continued, till the repeal of the ftatutes

of armour in the reign of king Jair.cs the firft : after wMch^

when king Charles the firft had, during his northern expediti-

ons, iffued commiffions of Heutenancyand exerted fome military

powers, which, having been long excrcifed, were thought to

belong to the crown, it became a queftion in the long parlia-

ment, how far the power of the militia did inherently refide in

the king ; being now unfupported by any ftatute, and founded

only upon immemorial ufage. This queftion, long agitated

with great heat and refentment on both fides, became at length

the immediate caufe of the fatal rupture between the king and

his parliament : the two houfes not only denying this preroga-

tive of the crown, the legality of which right perhaps might

be fomewhat doubtful ; but alfo feifing into their own hands

the entire power of the militia, the illegality of which ftep

could never be any doubt at all.

Soon after the refioraiion of king Charles the fecond, when
the military tenures were abolithed, it was thought proper to

afcertain the power of the military, to recognize the fole right

of the crown to govern and command them, and to put the

whole into a more regular method of militia fubordination (m) :

and the order, in which the militia now flands by law, is prin-

cipally built upon the ftatutes which were then enafted, ft

is true the two lafl: of them are apparently repealed ; but mia-

ny of their provifions are re enaded, with the addition of

fome new regulations, by the prefent militia laws : the gene-

ral fcheme of which is to difcipline a certain number of the in-

habitants of every county, chofen by lot for every three year?,

and officered by the lord lieutenant, the deputy lieutenant3,

and other princij^al landholders, under a commilTion irom the

crown. Tiiey are not compellable to march out of their cou:i-

tie:-, unlefs in cafe of invafion or aQiial rebellion, nor in any Cd(c

compellable to march out of the kingdom. They are to be cx-

erciied at flated times : and their difcipline in general is liberal

(ni) 13 Car. II. c. 6. 14 Car. II. c. 3. 15 Car. II. c. 4.

and
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ftnd eafy ; but, when drawn out into a6lua? fervice, they arc

fubjeft to the rigours of martial law, as ncceffary to keep them

in order. This is the conftitutiona! fecurity, which our laws

have provided for the public peace, and for protcfling ihe

reahn againft foreign or domeftic violence ; and which the rta-

tutes (n) declare is efientially pecefiary to the fafety and profpe-

rity of the kingdom.

When the nation was engaged in wsr, snore veteran troops

and more regular difcipline were cfleem^d to be jyeceiTary,

than could be expelled from a niere militia. And therefore

at fuch times mpre rigorous methods were put in ufe for the

racing armie?, and the due regulation and difcipline of the foi-

dicry : which are to be k>oked upon only as temporary excre-

fcences bred out of the diflemper of the fiate, and not as any

part of the pernaanent and pcrpetjral Jaws of the kingdom.

For martial law, which is built upon no fettled principles, but

is entirely arbitrary in itsdecifions, is, as fir Mathew Hak ob-

ferves (o), in truth atid reality nolaw, but fomething indulged,

rather than allowed as a law : the neceflity of order and difci-

pline in an army is the only thing which can give it cotinte-

liance ; and therefore it ought not to be permitted in iime of

peace, wher. the king^s courts are open for aU peyfons to re-

ceive juf^ice according to the la\vs of the land. Wherefore

Thomas earl of Lancailer being condemned at Pontefra6^,

3 5 Edw. II. by martial law, his attainder was reverfed i Edw.

IIL becaufe it was done in time ofpeace (p). And it is kid down

(p), that if a heutenant, or other, that hath commiffion of mar-

tial authority, doth in time of peace hang or otherwif? execute

;iny iTsan by colour of martial lav/, this is murder; for it i-s againil

magna carts (r). And the petition of rights (s) enafts that nq-fol-

idier fhall be quartered onihefub-jtft wkhoBt his ov/n c^nfent (t);

and that no coram iilion fhaH iflue to proceed within this faml ac-

cordiivg to martial law. Ami whereas, after the reftor^tion,. king

(n) 50 Geo. \\. c 25, &c. It. c, ».

(o) Hilt. C. L. c. a. (1) Tha5^inPoJan<f» no foWser cam

(p) 2. Brad. Appeatj. 59. fee ouarsertd upon tFiegenSry^ the on-l>"

^q^ 5 5nft. 51,
*

fyecm^n iui tjiai repablw. Moi. UiiitV

(rV Cap. 19. Hift. i3cxiv. 23.

(<} iCai-. L See ilfij Hat. 32 Cu.
Chalks
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Charles the fecond kept up about five thoufund regular troops,

by his own authority, for guards and garrifons ; which king

James the fecond by degrees increafed to no lefs than thirty

thoufand, all paid from his own civil Ufl ; it was made one of

the articles of the bill of rights (u), that the raifingor keeping

a ftanding army within the kingdom in time of peace, unlefs it

be with confent of parliament, is againft law.

But, as the fafnion of keeping (landing armies has univer-

fallv prevailed over all Europe of late years (though fome of

its potentates, being unable themfelves to maintain them, are

obliged to have recourfe to richer power?, and receive fubfi-

diary penfions for that purpofe) it has alfo for many years pafl

been annually judged ncceffiiry by our legiflature, for the fafe-

ty of the kingdom, the defence of the pofTefiions of the crown

of Great Britain, and the prefervation of the balance of power

in Europe, to maintain even in time of peace a {landing body

of troops, under the command of the crown ; who are howe-

ver ipfo faflo dilbanded at the expiration of every year, unlefs

continued by parliament.

To prevent the executive power from being able to opprefs,

fays baron Montefquieu (u), it is requifite that the armies

with which it is entrufted fliould confitl of the people, and

have the fame fpirit with the people ; as was the cafe at

Rome, till Marius new-modelled the legions by enlifting the

rabble of Italy, and laid the foundation of all the military ty-

ranny that enfued. Nothing then, according to thefe princi-

ples, ought to be more guarded againft in a free flate, thaft

making the military power, when fuch a one is neceffary to

be kept on foot, a body too diftinft from the people. Like

ours therefore, it fliould wholly be compofcd of natural fub-

jefls ; it ought only to be enlifted for a fliort and limited time
;

the foldiers alfo fliould live intermixed with the people ; no
fcparate camp, no barracks, no inland fortreflfes fhould be al-

lowed. And perhaps it might be ftill better, if, by difmiiTing a

elated number and enlifting others at every renewal of their

(v) Stat. I W. & M. ft. z. c. 2. («) Sp. L. 1 1, d,

term.
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term, a circulation could be kept up between the army and the

people, and the citizen and the foldier be more intimately con-

neded together.

To keep this body of troops in order, an annual aft of par-

liament: hkewife pafTes, "to punifh mutiny and defertion, and for

*' the better payment of the army and their quarters." Thisre-

j!;ulate3 the manner in which they are to be difperfed among the

feveral inn-keepers and viduallers throughout th^ kingdom; and

eflabhlhes a law martial for their govern.ment. By this, among

other things, it is enafted, that if any officer and foldier Ihait

excite, or join any mutiny, or, knowing of it, fliall not give

notice to the commanding officer ; or Ihail defert, or lift in any

other regiment, or fleep upon his poif, or leave it before he is

relieved, or hold correfpondence with a rebel or enemv, or ftrike

or ufe violence to his fuperior officer, or fhall diiobey his lawful

commands; fuch offender fhall fuffer fuch puniiliment as a court;

martial iliall inflict, though it extend to death itfelf.

Hov/EVER expedient the mod flri6t regulations maybe in

time of aSualwar, yet, in times of profound peace, a little re-

laxation of military rigour would not, one fliould hope, be pro-

duftive of much inconvenience. And, upon this principle,

though by our (landing laws (w) (ftill remaining in force, though

nor attended to) defertion in time of war is made felony, with-

out benefit of clergy, and the offence is triable by a jury and

before the judges of the common law
; yet, by our mi-

Jiiia laws before-mentioned, a much lighter punifliment is

infhdled for defertion in time of peace. So, by the Roman
l^w alfo, defertion in time of war was puniffied with death,

but more mildly in time of tranquillity (x). But our mutiny

a-5t makes no fuch dtlVinftion : for any of the faults above-

mentioned are, equally at all times, punifliable with death

itfelf, iF a court martial ihall think proper. This dif-

cretionary power of the court martial is indeed to be

guided by the directions of the crown ; which, with regard to

(w) Stat. 18 Hen. VI. c 19. a 3f 3 Edw. VI. c. 1. (x) Ff. 49, 16. 5.

military
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military ofFences, has almofl: an abfolute legiflatlve power.

** His majefty, fays the a6t, may form articles of war, and

" conflitute courts martial, with power to try any crime by

*' fuch articles, and infli£l fuch penalties as the articles diredV."

A vafl: and moft: important trufl ! an unlimited power to create

crimes, and annex to them any punifliments, not extcrding

to life or limb ! Thefe are indeed forbidden to be inflicted,

except for crimes declared to be fo punifhable by this act

;

which crimes we have jiift; enumerated, and, among which,

we may obferve that any difobedience to lawful commands is

one- Perhaps in fome future revifion of this aft, which is in

many refpefts haftily penned, it may be thought worthy the

wifdom of parliament to afcertain the limits of military fub-

je8:ion, and to enaft exprefs articles of war for the government

of the army, as is done for the government of the navy : efpe-

cially as, by our prefent conftitution, the nobility and gentry of

the kingdom, who ferve their country as militia officers, are

annually fubje6ted to the fame arbitrary rule, during their time

of exercife.

/

One of the greateft advantages of our Knglifh law is, that

not only the crimes themfelves which it punifnes, butalfo the

penalties which it infli6ts, are afcertained and notorious : no-

thing is left to arbitrary difcrelion : the king by his judges dif-

penfes what the law has previoufly ordained ; but is nothimfelf

the iegiflator. How much therefore is it to be regretted that a

fet of men, whofe bravery has fo often preferved the liberties of

their country, (hould be reduced to a ftat€ of fervitude in the

midll; of a nation of freemen ! for fir Edward Coke will inform

us (u), that it is one of the genuine marks of fervitude, to have

the law, which is our rule of a£lion, either concealed or

precarious :
*' mifera ejl fervitus, ubi jus ej} vagum aui in-

*' cognitum^'' Nor is this (late of fervitude quite confident

with the maxims of found policy obferved by other free

nations. For, the greater the general liberty is whlcl^ any

ftate enjoys, the more cautious has it ufually been of intro-

ducing flavery in any particular order or profeflion. Thefe

men, as baron Montefquieu obferves (z), feeing the liberty

(y) 4 Inft. ll^, (z) Sp. L. 15. u,

which
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which others pofTsfs, and which they themfelves are excluded

from, are apt (Hke eunuehs in the eaflern feragUos) to live in a

iiate of perpetual envy artd hatred towards the refl: of the com-
munity ; and indulge a malignant pleafure in contributing to

defbroy thofe privileges, to which they can never be admitted,

Kence have many free ftates, by departing from this rule, been

endangered by the revolt of their flaves : while, in abfolute and

defpotic governments where no real liberty exifts, and confc-

quenily no invidious comparifons can be formed, fuch incidents

are extremely rare. Two precautions are therefore advifed

to be obfcrved in all prudent and free governments : i . To pre-

vent the introduclion of flavery at all : or^ 2. If it be already

introduced, not to intruft thofe flaves with arms; who wSl

tlien find themfelves an over-match for the freemen. Much
lei's ought the foldiery to be an exception to the people in ge-

neral, and the only ftate of fervitude in the nation.

But as foldlers, by this annual a6V, are thus put in a vvorfe

condition, than any other fuhje^ls, fo, by the humanity of our

flanding laws, they are in fome cafes put in a much better. By
{latute 43 Eliz. c. 3. a weekly allowance is to be raifed in every

county for the relief of foldiers that are fick, hurt, and maimed:

not forgetting the royal hofpltal at Chelfea for fuch as are worri

put in their duty. Officers and foldiers, that have been in the

king's fervice, are by feveral fl:atLites, ena6led at the clofe of fe-

veral wars, at liberty to ufe any trade or occupation they are fit

for, in any town in the kingdom (except the two univerfities)

notwithflanding any fl:alute, cuflom, or charter to the contrary.

And foldiers in aftualmllitary fervicemaymake nuncupative wills,

and difpofe of their goods, wages, and other perfonal chattels,

without thofe forms, folemnities, and expences, which the law

requires in other cafes(a). Our lawdoes not indeedextendthispri-

vilege fo far as the civil law; v^hich carried it to an extreme that

borders upon the ridiculous. For if a foldier, in the article of

death, wrote any thing in bloody letters on his fliield, or in the

dull of the field with his fword, it was a very good military tefta-

(a) Stat, ip Car, II. c 3. 5 W. Ill, c. 21. §. 6.

ment.
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ment(b). And thus much for the military {late, as acknow-

leged by the laws of England.

The maritime flate is nearly related to the former ; though

much more agreeable to the principles of our free conftitution.

The royal navy of England hath ever been its greatefl defence

and ornament; it is its anticnt and natural ftrength ; the float-

ing bulwark of the ifland; an army, from which, however (Irong

and powerful, no danger can ever be apprehended to liberty :

and accordingly it has been affiduoufly cultivated, even from

the earlieft ages. • To fo much perfedion was our naval re-

putation arrived in the twelfth century, that the code of ma-

ritime laws, which are called the laws of Oieron, and are re-

ceived by all nations in Europe as the ground and fubftru£tion

of all their marine conititutions, was confefledly compiled by

our king Richard the firft, at the ifle of Oieron on the coaft of

France, then part of the poflefiions of the crown of England(c).

And yet, fo vaftly infe>jr vv^ere our ancefiors in this point to the

prefent age, that even in the maritime reign of queen Elizabeth,

fir Edward Coke(d) thinks it matter of boafl:, that the royal

navy of England then confifled of three and thirty fliips. The
prefent condition of our marine is in great meafure owing to

the faiutary provifions of the fl-atutes, called the navigation-

ads ; whereby the conftant increafe of EngliHi fliipping and

feamen was not only encouraged, but rendered unavoidably ne-

ceflary. By the ftatute 5 Ric. II. c. 3. in order to augment

the navy of England, then greatly diminilhed, it was ordained,

that none of the king's liege people fhould fhip any merchan-

dize out of or into the realm but only in Ihips of the king's

ligeance, on pain of forfeiture. In the next year, by ftatute 6

Ric. II, c. 8. this wife provifion was enervated, by only obliging

the merchants to give Englifl:) fhips (if able and fufEcient) the

preference. But themofl beneficial ilatute for the trade and com-

(b) Si militei quid in clypee literis direlin-quunt, hujufmfdi •viluptatewi

fanguine fuo rutilantibus adnotcuerity Jlahdem e£e opirtctr Cod. 6. 2i. 15.
autinpuhere injcripj_eriitt gladio Juo, (c)4lnft 144. Cfutumej de ie Tner. i.

iffg tempore quc^ in praelit^vttaefortem (d) 4 Inft. 50.

Vol. I. D d merce
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merce of thefe kingdoms is that navigation-a£l, the rudiments

of which were firfl: framed in 1650 (e), with a narrow partial

view : being intended to mortify the fugar iflands, which were
difaffeCled to the parliament and ftill held out for Charles 11.

by topping the gainful trade which they then carried on with

the Dutch (f) ; and at the fame time to clip the wings of thofe

our opulent and afpiring neighbours. This prohibited all fhips

of foreign nations from trading with any Englifli plantations

without licence from the council of ftate. In 1651 (g) the pro-

liibition was extended alio to the mother country ; and no

goods were fuffered to be imported into England, or any of its

dependencies, in any other than Englifh bottoms ; or in the

fhips of that European nation of which the merchandize im-

ported was the genuine growth or manufacture. At therefto-

ration, the former provifions were continued, by ftatute 12 Car.

II. c. 18. with this very material improvement, that the mafler

and three fourths of the mariners (hall alfo be Englifti fubjefts.

Many laws have been made for the fupply of the royal navy

with feamen ; for their regulation when on board; and to confer

privileges and rewards on them during and after their fervice.

I. First, for their fupply. The power of imprefllng men

for the fea fervice by the king's commijGTion, has been a matter

of fome difpute, and fubmitted to with great relu6lance; though

it hath very clearly and learnedly been Ihewn by fir Michael

Fofler (h), that thepraSice of imprefTing, and granting powers to

the admiralty for that purpofe, is of very antient date, and hath

been uniformly continued by a regular feries of precedents to the

prefent time : whence he concludes it to be part of the common

law(i). The difficulty arifcs from hence, that no flatute has cx-

prefsly declared this power to be in the crown, though many of

them very flrongly imply it. The ftatute 2 Ric. II. c. 4. fpeaks

(e) Scobell. 13a. (h) Rep. 154.

(0 M^)d. Un. Hid. xli. 289. (>) Sec alio Comb. a4C.

(g) SLobell. i']6.

of
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of mariners being arrefted and retained for the king's fervice, as

of a tiling well icnown, and pra^lifed without difpute ; and pro-

vides a remedy againft their running away. By a later ftatute (k)

if any waterman, who ufes the river Thames, fhall hide himfelf

daring the execution of any commilTion of prclTing for the king's

fervice, he is liable to heavy penalties. By another (1), no

fifherman ftiall be taken by the queen's commifTion to ferve as

a mariner; but the commilllon fhall be firfl: brought to two juf-

tices of t!;e peace, in-habiiing near the fea coafl: where the ma-
riners are to be taken, to the intent that the juftices may chufe

out and return fuch a number of able-bodied men, as in the

commillion are contained, to ferve her majefty. And, by

others (ni), efpecial protedioas are allowed to feamen in par-

ticular circumllances, to prevent them from being impreffed.

All which do molT: evidently imply a power of impreffing to

refide fomewhere; and, if any where, it muft from the fpirit

of our conftitution, as well as from the frequent mention of the

king's commiflion, reiide in the crown alone.

But, befides this method of imprefllng, (which is only de->-

fenfible from public neceffity, to which all private confiderations

muft give way) there are other ways that tend to the increafe of

feamen, and manning the royal navy, parifhes may bind out poor

boys apprentices to mafters of merchantmen, who fhall be pro-

te6led from impreffing for the firft three years ; and if they are

imprefled afterwards, the mafters fliall be allowed their wages

(n) : great advantages in point of wages are given tovolunteer fea-

men in order to induce them toenter into his majefty's fervice (o):

and every foreign feaman, who during a war fliall ferve two years

in any man of war,merchantman,orprivateer, is naturalized ipfa

fatJoip). About the middle of kingWilliam's reign, a fcheme was

fet on foot (q) for a regifter of feamen to the number of thirty

(k) Stat. 2 & 3 Ph. 5c M. c. 16. (n) Stat. 2 Ann. c. 6.

(1) Stat. '5 Eliz. c. 5. (o) Stat. 1 Geo. II. ft 2. c. 14.

(m) Stat. 7 6c 8 W. HI. c. 21. 2 Ann. (p) Stat. 13. Geo. II. c. 3.

c. S. 4 & 5 Ana. c. 19. 13 Geo. II. c. (q) Sut. 7 6; 8 W. III. c. 21,

17. iSft".

D d 2 thoufand.
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thoufand, for a conftant and regular fiipply of the king's fleet

;

with great privileges to the regiftered men, and, on the other

hand, heavy penalties in cafe of their non-appearance when

called for : but this regiftry, being judged to be rather a badge

of flavery, was abolifiied by ftatute 9 Ann. c. 21.

2. The method of ordering feamcn in the royal fleet, and

keeping up a regular difcipline there, is direfted by certain ex-

prefs rules, articles, and orders, firfl: enafted by the authority

of parliament foon after the refloration (r) \ but fmce new-

modelled and altered, after the peace of Aix la Chapelle (s),

to remedy fome defeats which were of fatal confequence sn

conducing the preceding war. In thefe articles of the navy

almoft every pofiible offence is fet down, and the punifliment

thereof annexed : in which refpeft the Teamen have much the

advantage over their brethren in the land fervice ; whofe ar-

ticles of war are not enaded by parliament, but framed from

time to time at the pleafurc of the crown. Yet from whence

this diftinftion arofe, and why the executive power, which is

limited fo properly with regard to the navy, fhould be fo ex-

tenfive with regard to the army, it is hard to afTign a reafon

:

unlefs it proceeded from the perpetual eftablifhment of the navy,

which rendered a permanent law for their regulation expe-

dient ; and the temporary duration of the army, which fubfifled

only from year to year, and might therefore with lefs danger

be fubjefked to difcretionary government. But, whatever was

apprehended at the firft formation of the mutiny a6:, the re-

gular renewal of our {landing force at the entrance of every

year has made this diftindion idle. For, if from experience paft

we may judge of future events, the army is now laftingly in-

grafted into the Britilh conftitution ; with this fingularly for-

tunate circumflance, that any branch of the legiflature may
annually put an end to its legal exiflence, by refufing to concur
in Its continuance.

(r) Stat. 13 Car. II. ft, i. c. 5. (s) Sut. %x Geo. II. c. 23.

3. With
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3. With regard to the privileges conferred on Tailors, they

are pretty much the fame with thole conferred on foldiers ; with

regard to rehef, when maimed, or wounded, or fuperannuate>

cither by county rates, or the royal hofpital at Greenwich • with

regard alfo to the exercife of trades, and the power of making

nuncupative teftaments : and, farther (t), no feaman aboard his

majefty's fliips can be arrefled for any debt, uiilefs the fame be

fvvorn to amount to at leaft twenty pounds ; though, by the

annual mutiny a£t, a foidier may be arrefled for a debt which

extends to half that value, but not to a lefs amount.

(t) Stat. 1 Geo. II. ft. 2. c, 14.

D d 3 Chapter
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Chapter the Fourteenth.

Of master and SERVANT.

HAVING thus commented on the rights and duties of

perfons, as {landing in the public relations of magiftrates

and people, the method I have marked out now leads me to

confider theiprights and duties in private oeconomical relations.

The three great relations in private life are, i. That of

majler and fcrvant \ which is founded in convenience, where-

by a man is dire<?ted to call in the afTiftance of others, where

his own {kill and labour will not be fufficient to anfwer the cares

incumbent upon him. 2.T\\2it o{ hufhand and "mnfe ; which is

founded in nature, but modified by civil fociety : the one di-

refting man to continue and multiply his fpecies, the other

prefcribing the manner in which that natural impulfe muft be

confined and regulated, 3. Thut of parent and chi/d, which

is confequcntial to that of marriage, being its principal end and

defjgn : and it is by virtue of this relation that infants arc pro-

tefled, maintained, and educated. But^ fince the parents, on

whom this care is primarily incumbent, may be fnatched away

by death or otherwife, before they have completed their duty,

the law has therefore provided a fourth relation
; 4. That of

guardian and -ward, which is a kind of artificial parentage, in

order to fupply the deficiency, whenever it happens, of the

natural. Of all thefe relations in their order.

In
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In dilcuffing the relation oHmaJler ^ind/ervantt I fliall, firil,

confider the feveral forts of fervants, and how this relation is

created and dcftroyed : fecondly, the effed of this relation with

regard to the parties themfelves : and, laiHy, its efFefl: with

regard to other perfons.

I, As to the feveral forts of fervants : I have formerly ob-

ferved (a) that pure and proper flavery does not, nay cannot,

fubfift in England ; fuch I mean, whereby an abfolute and un-

limited power is given to the mafter over the life and fortune

of the flave. And indeed it is repugnant to reafon, and the

principles of natural law, that fuch a llate (hould fubfifi: any

^vhere. The three origins of the right of flavery, afligned by

Juftinian (h), are all of them built upon falfe foundations. As,

iirft, flavery is held to arife " jure geutium" from a flate of

captivity- in war; whence flaves are called mancipia, quafima-

nu capti. The conqueror, fay the civilians, had a right to

deal with him as he pleafes. But it is an untrue pofition,

when taken generally, that, by the law of nature or nations,

a man may kill his enemy : he has only a right to kill him, in

particular cafes of abfolute neceflity, for felf-defcnce ; and it

is plain this abfolute neceflity did not fubfift, fince the vi£ior

did not a-Stually kill him, but made him prifoner. War is it-

felf juftifiable only on principles of felf-prefervation ; and there-

fore it gives no other right over prifoncrs, but merely to dif-

able them from doing harm to us, by confining their perfons

:

much lefs can it give a right to kill, torture, abufe, plunder,

or even to enflave, an enemy, when the war is over. Since

therefore the right of making flaves by captivity, depends on

a fuppofed riglit of flaughter, that foundation failing, the con-

fequence drawn from it m.ufi: fail likewife. Rut, fecondly, it is

laid that flavery may begin ''jure chili ;" when one man fells

himfelf to another. This, if only meant of contra6:s to ferve or

(a) Piig. I ay. fivnt jure gentium^ aut jure ciwii : naj-

IP) Seri'i atit Jiunt^ aut nafcuntur : cuntur ex aniiilis nojiris, Ittji, 1. 3. '4.

P d 4 woik
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work for another, is very juil: but when Applied to i\v\&. fla-

very, in the fenfe of the laws of old Rome or modern Barbary,

is alfo impoiTible. Every fale implies a price, a quid pro que,

an equivalent given to the fc'ilcr in hen of what he transfers to

the buyer : but what equivalent can be given for life, and li-

berty, both of which (in abfoiute ilavery) are held to be in

the mailer's difpofal ? Kis property alfo, the very price he

feems to receive, devolves jpfo fado to his mafter, the inftant

he becomes his flave. In this cafe therefore the buyer gives

nothing, and the feher receives nothing : of what validity then

can a fale be, which deftroys the very principles upon which all

fales are founded ? Laftly, we are told, that befides thefe two

ways by which (laves " fiunt^'' or are acquired, they may alfo

be hereditary :
" fervi nafcuniur ;" the children of acquired

flaves are, jure naturae, by a negative kind of birthright,

flaves alfo. But this, being built on the two former right?,

muft fall together with them. If neither captivity, nor the

fale of one's felf, can by the law of nature and reafon reduce

the parent to flavery, much lefs can they reduce the offspring.

Upon thefe principles the law of England abhors, and will

not endure the exigence of, flavery v/ithin this nation : fo that

when an attempt was made to introduce it, by ftatu e i Edw,

VI. c. 3. which ordained, that all idle vagabonds fhoiild be

made flaves, and fed upon bread, v/ater, or frtiall drink,

and refufed meat ; fhould wear a ring of iron round their necks,

arms, or legs ; and fhould be compelled by beating, chain-

ing, or otherwife, to perform the work afligned them, were

it never fo vile ; the fpirit of the nation could not brook

this condition, even in the mod abandoned rogues ; and

therefore this flatute was repealed in two years afterwards (c).

And now it is laid down (d), that a ilave or negro, the in-

fant he lands in England, becomes a freeman ; that is, the

Jaw will proteft him in the enjoyment of his perfon, and his

property., Yer, with regard to any right which the mailer may
have acquired to the perpetual fervice of John or Thomas, tins

will remain exaclly in the fame flate as before : for this is no

(,:) Stat. 3 & 4 Edv,-. VI. c. i5. («i} Salk. 656'.

more
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more than the fame {late of fub]e£lion for life, which every ap-

prentice fubmits to for the fpace of feven )ears, or fometimes

for a longer term. Hence too it follows, that the infamous

and unchriftian pra£lice of withholding baptifm from negro

fervants, Icfl: they fhould thereby gain their liberty, is totally

without foundation, as well as without excufe. The law of

England a<5ts upon general and extenfive principles: it gives li-

berty, rightly underftood, that is, protedion, to a jew, a

turk, or a heathen, as well as to thofe who profefs the true re-

ligion of Chrift ; and it will not dilTolve a civil obligation be-

tween mafter and fcrvant, on account of the alteration of faith

in either of the parties : but the {lave is entitled to the fame

prote£lion in England before, as after, baptifm ; and, what-

ever fervice the heathen negro owed to his American mafter,

the fame is he bound to render when brought to England and

made a chriftian.

• I. The firfl: fort of fervants therefore, acknowleged by the

laws of England, are menial fervants \ lo called from being jm-

tra moenia, or domeftics. The contraft between them and

their mafters arifes upon the hiring. If the hiring be general

without any particular time limited, the law conilrues it to be

a hiring for a year-(e); upon a principle of natural equitv, that

the fervant ihall ferve, and the mafter maintain him, through-

out all the revolutions of the refpeftive feafons ; as well

when there is work to be done, as when there is not (f ^: but

the contraO: may be made for any larger or fmaller term.

All fingie men between twelve years old and fixty, and mar-
ried ones under thirty years of age, and all fingie v.cinen be-

tween twelve and forty, not having any vifibie livelihood,

are compellable by two juftices to go out to fervice in hui-

bandry or certain fpecific trades, for the promotion of hon'eft

induftry : and no mafter can put avv^ay his fervant, cr fervant

leave his mafter, after being fo retained, either before or at

the end of his term, without a quarter's warning; unlefs upon

(e) Co. Liu. 41. (f) F. N. B. i^8.

reafonahle
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reafonable caufe to be allowed by a juftice of the peace (g):

but they may part by confent, or make a fpecial bargain.

2. Another fpecies of fervants are called apprentices

(from apprendre, to learn) and are ufually bound for a term

of years, by deed indented or indentures, to ferve their ma-

kers, and be'^maintained and inflrufted by them. This is ufu-*

ally done to perfons of tfade, in order to learn their art and

myftery ; and fometimes very large fums are given with

them, as a premium for fiich tlieir inn:ru(5tion : but it may be

done to hullDandmen, nay to gentlemen, and others. And (h)

children of poor perfons may be apprenticed out by overfeers,

Avith confent of two juftices, till twenty four years of age, to

fuch perfons as are thought fitting; who are alfo compellable

to take them : and it is held, that gentlemen of fortune, and

clergymen, are equally liable with others to fuch compulfion

(i): for which purpofes our ftatutes have made the indentures

obligatory, even though fuch parifli-apprentice be a minor
( j).»

Apprentices to trades may be difcharged on reafonable caufe,

either at requeft of themfclves or mafters, at the quarter {<:{-

fions, or by one juftice, with appeal to the feflions (k) : who
may, by the equity of the ilatute, if they think it reafonable,

direct reflitution of a rateable fliare of the money given with

the apprentice (I) : and parifh apprentices may be difcharged

in the fame manner, by two juftices (mj. But if an appreur

tice, with whom lefs than ten pounds hath been given, runs

away from his mafter, he is compellable to ferve out his time

of ab'ence, or make fatisfaftion for the fame, at any time

within feyen years after the expiration of his origijial con-

Iraa (n).

3. A THIRD fpecies of fervants are labourers^ who are only

hired by the day or week, and do not live intra moeniay as

(g) Stat. 5 F.liz. c. 4.
( j) Stat. 5 Eliz. c. 4. 43 Eliz. c. 2

(h) Slat. 5 Eliz. c. 4, 43 Eliz. c. z. Cro. Car, 179.
I Jac. I. c- 25. 7 Jac. I. c. 3. 8 & 9 (k) Stat. 5 Eliz. c. 4.

W.&M. c. 30. 1 ?x i Km\. c,6. 4 (I) Salk. 67.
Ann. c. 19. 17 Geo. II. c. 5. (m) Stat. 20 Geo. TI. c. 19.

(i) Salk. 57. 491. (n) Stat. 6 Gto. III. c. %6.

part
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part of the family; concerning whooi the ftatutes before citetl

(0) have made many good regulations; i.Dircding that ail

pcrfons who have no i ifible effects may be compelled to work
;

%. Defining how long they mufl: continue at work in fummer

and winter: 3, Punifhing fuch as leave or defert their work:

4. Empowering the juflices at feffions, or the fheriff of the

county, to fettle their wages: and 5. Inflicting penalties on

fuch as either give, or exaft, 'more wages than are fo fettled.

^. There is yet a fourth fpecies of fervant?, if they may be

fo called, being rather in a fuperior, minifierial, capacity;

fuch as Jlewards, fa'fJon, and bailiffs : whom, however, the

law confiders as fervants pro tempore^ with regard to fuch of

their afVs, as affe6l their mafter's or employer's property.

Which leads me to confider,

II. The manner in which this relation, of fervice, affe£l:s

either tlie mafter or fervant. And, firft, by hiring and fer-r

vice for a year, or apprenticefhip under indentures, a perfon

gains a fettlement in that parifh wherein he lad fervcd forty

days (p). In the next place perfons, ferving as apprentices to

any trade, have an exclufive right to exercife that trade in

any part of England (q). This law, with regard to the ex-

clufive part of it, Ivis by turns been looked upon as a hanj

law, or as a beneficial one, according to the prevailing hu-

mour of the times; which has occafioned a great variety cf

relolutions in the courts of law concerning it ; and attempts

have been frequently made for its repeal, though hitherto with-

out fuccefs. At common law every man might ufc wlut
trade he pleafed ; but this ftatute retrains that liberty to fuch as

h.ivf ferved as apprentices: the adverfaries to which provifion

fay, that all reftriftions (which tend to introduce monopolies) are

pernicious to trade ; the advocates for it alle?e, that un/kiifuinefs

iji trade is equally detrimental to the public, as monopolies.

This reafon indeed only extends to fuch trades, in the exercife

(0) Stat, 5 Ellz. c. 4, 6 Geo, III. c. 26. (q) Siit. 5 Eliz.c 4,

(r) See pag. 364.

wh.ereof
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whereof nclU is required : but another of their arguments goes

much farther ; zhz, that apprenticefhips are ufeful to the ccm-

monweaUh, by employing of youth, and learning them to be

eai'ly induftrious ; but that no one would be induced to under-

go a feven years fervitude, if others, though equally fk,ilful,

were allowed the fame advantages without having undergone

the fame difcipline : and in this there feems to be much reafon.

However, the refolutions of the courts have in general rather

confined than extended the reftri£\ion. No trades are held to

be within the ftatute, but fuch as were in being at the making

of it(r): for trading in a country village, apprenticefhips are

not requifite (s): and following the trade feven years is fuffici-

ent without any binding ; for the ftatute only fays, the perfon

muft ferve as an apprentice, and does not require an a6tual

apprenticelhip to have exifted (t).

A MASTER may by law corre6l his apprentice or fervant for

negligence or other mifbehaviour, fo it be done with modera-

tion (u): though, if the mafler's wife beats him, it is good

caufe of departure (w). But if any fervant, workman, or la-

bourer afiaults his mafter or dame, he fhall fuffer one year's

imprifonment, and other open corporal punifhment, not ex-

tending to liie or limb (x).

By fervice all fervants and labourers, except apprentices,

become entitled to wages; according to their agreement, if

menial fervants ; or according to the appointment of the fhe-

riff or feiTions, if labourers or fervants in hufbandry : for the

flatutfcs for regulation of wages extend to fuch fervants only

;

(v) it being impofiible for any magillrate to be a judge of the

employment of menial fervants, or of courfe to aflefs theit

wages.

III. Let us, laftly, fee how flrangers may be afFeffed by this

relation of maflcr and fervant : or how a matter may behave lo-

(1) L(.;>1 Raym. ^14. jfj.

(s) 1 vefltr. 51. z Keb. 583. (w) F. N. B. 168.

(t) Lord Raym. 1175,. (x) StJt. 5 Eliz. c. 4.

(u) I Hawk. P.C. 130. Lamb. Eiren, (y) a Jones. 47.

wards
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wards others on behalf of his fervant ; and what a fervant may
do on behalf of his mafler.

And, fird, the mafter may maintain, that is, abet and

afnil his fervant in any a6\ion at law againfl a llranger; where-

as, in general, it is an offence againll: public jullice to encou-

rage fuits and animofities, by htlping to bear the expence of

them, and is called in law maintenance (z), A mafter alio

may bring an adion againfl: any man for beating or maiming his

fervant ; but in fnch cafe he muft affign, as a fpecial reafon for

fo doing, his own damage by the lofsof his fervicc ; and this

lofs muft be proved upon the trial (a). A mafter likewife may
juftify an aflault in defence of his fervant, and a fervant in de-

fence of his mafter (b) : the mafter, becaufe he has an interefl

in his fervant, not to be deprived of his fervice ; the fervant

becaufe it is part of his duty, for which he receives his wages,

to ftand by and defend his mafter (c). Alfo if any perfon do

hire or retain my fervant, being in my fervice, for which the

fervant departeth from me and goeth to ferve the other, I may
have an a6:ion of damages againft both the new mailer and the

fervant, or either of them : but if the new mafter did not know
that he is my fervant, no aftion lies ; unlefs he afterwards re-

fufe to reftore him upon information and demand (d). The
reafon and foundation upon which all this doftrine is built,

feera to be the property that every man has in the fervice of his

domeftics ; acquired by the contraft of hiring, and purchafed

by giving them wages.

As for thofe things which a fervant mr.y do on behalf of his

mafter, they feem all to proceed upon this principle, that>lie

mafter is anfwerable for the act of his fervant, if done by his

command, either expre sly given or implied: nam qiiifacit per

aliu7n,fMcit perfe[<:).Tht'[tiorQ, if the fervant commit a trefpafs

(z) a Roll. Abr. 115. ed to fight for his maRer, a parent fcr
(a) 9 Rep. 113. i.,iji child, and a hulband or hther foi-

(b) z Roll. Abr. 546. the chalHty ol' his wife or daugiitei.
(c) In like manner, by the laws of (d) F. N. B. 167, 16S.

king Alijed, c. 38. a fervant was allow- (e) 4 Inft. 109.

bv
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by the command or encouragement of his mafter, the mafler

ihall be guihy of it : not that the fervant is excufed, for he is

only to obey his mafter in matters that are honefl and lawful.

If an innkeeper's fervant rob his guefts, the mailer is bound

to rcftitution (f) : for as there is a confidence repofcd in him

that he will take care to provide honeft fervants, his negli-

gence is a kind of impUed confent to tlie robbery ; nam, qui

non probibst, cum prohihcre pojpt, jiibct. So likcwife if the

drawer at a tavern fells a man bad wiae, whereby his health is

injured, he may bring an a£lion againft the mafter (g) : for,

although tl-F mailer did not exprefsly order the fervant to fell

it to that perfon in particular, yet his permitting him to drav7

and fell it at all is impliedly a general command.

In' the fame manner, whatever a fervant is permitted to do

in the ufual courfe of his bufinefs, is equivalent to a general

command. If I pay money to a banker's fervant, the banker

is anfwcrahle for it : if I pay it to a clergyman's or a phyfici-

an's fervant, whofe ufual bufinefs it is not to receive money for

his mafter, and he embezzles it, I mull pay it over again. If

a fleward letts a leafe of a farm, without the owner's know-

iee;e, the owner mufc (land to the bargain ; for this is the ftew-

ard's bufinefs. A wife, a friend, a relation, that ufe to tranf-

aft bufinefs for a man, are quoad hoc \\\s fervants; and the

principal mud anfwer for their conduQ:: for the law implies,

that they a£t under a general command ; and without fuch a

doflrine as this, no mutual intercourfe between man and man

could fubfifl with any tolerable convenience. If I ufually deal

with a tradefman by niyfelf, or conflantly pay him ready mo-

. nev, I am not anfwerable for what my lervant takes up upon

trufl ; for here is no implied order to the tradefman to truft

niv fervant : but if 1 ufually fend him upon truft, or fome-

times on truft and fometimes with ready money, I am anfwer-

able for all he takes up ; for the tradefman cannot pofTibly di-

ftinguifh when lie comes by my order, and when upon his own

authority (h).

(f) NoyV. mi.\. c. 43. {h) Dr. 5<SlU(l. d. 2. c. 42. Noy's

(u) 1 Uol!. Abi. 9;. rosx. c. 44.

If
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If a fervant, lartly, by his negligence does any damage to a

flranger, the maftcr fliall anfwer tor his neglc^ : if a fmith's

fervant lames a horle while he is Ihoeing him, an a<Etion lies

•againfl: the mafter, and not againfl; the lervant. But in thefe

cafes the damage muft be done, while he is actually employed

in the maftcr's fervice ; otherwife the fervant lliail anfwer for

his own mifbehavioiir. Upon this principle, by the common
law (i), if a fervant kept his mafler's fire negligently, fo that

his neighbour's houfe was burnt down thereby, an aQion lay

againfl the mafter ; becaufe this negligence happened in his

fervice : otherwife, if the fervant, going along the ftreet with

a torch, by negligence fets fire to a houfe; for there he is not

in his mailer's immediate fervice, and muft himfclf anfwer the

damage perfonally. But now the common law is, in the for-

mer cafe, altered by ftatute 6 Ann. c. 3. which ordains that

no aftion fliall be maintained againft any, in whofe houfe or

chamber any Hre fliall accidentally begin ; for their own lofs is

fufficient for their own or their fervant's careleffnefs. But if

fuch fire happens through negligence of any fervant (whofe

lofs is commonly very little) fuch fervant fliall forfeit 100/. to

be diftributed among the fuffcrers ; and in defiiult of payment,

fhall be committed to fome workhoufe and there kept to hard

labour for eighteen months (k). A mafter is, laftiy, charge-

able if any of his family layeth or cafteth any thing out of his

houfe into the ftreet or common highway, to the damage of

any individual, or the common nufance of his majefty's liege

people (I): for the mafter hath the fuperintendance and charge

of all his houftiold. And this alfo agrees with the civil law (m)

;

which holds, that ihc pater familias, in this and fimilar cafes,

** ob alterius culpam tenetur, frje fervi. Jive liberie

(i) Noy's max. c. 44. ferers; or if he was not able to pay,
(k) Upon a fimilar principle, by the was to fuffer a corporal punifhment.

Jaw of the twelve tables at Rome, a (1) Nny's max. c. 44.
perlbn by whole negligence any tire be- (m) FJ . 5/. 3, 1. inft. 4. 5. i,

gan was bound to pay double to the luf-

We
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We may obferve, that in all cafes here put, the raafter

may be frequently a lofer by the truft repofed in his fervant,

but never can be a gainer : he may frequently be anfwerable

for his fervant's mifbehaviour, but never can ihelter himfelf

from puniftiment by laying the blame on his agent. The rea-

fon of this is ftill uniform and the fame ; that the wrong done

by the fervant is looked upon in lav/ as the wrong of themaf-

ter himfelf; and it is a {landing maxim, that no man fhall.bc

allowed to make any advantage pf his own wrong.

Chapter
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Chapter the fifteenth.

Of husband and WIFE.

THE fecond private relation of perfons is that of marriage,

which includes the reciprocal rights and duties of huf-

band and wife; or, as mod: of our elder law books call them

of baron zr\dfeme. In the confideration of which I fhall in the

firft place enquire, how marriages may be contrafted or made;

(hall next point out the manner in which they may be difTolved;'

and ihall, laftly, take a view of the legal efFeQs and confequence

of marriage.

I. Our law confiders marriage in no other light than as a

civil contra<^. The hoUnefs of the matrimonial flate is left

entirely to the ecclefiaftical law : the temporal courts not hav-

ing jurifdiftion to confider unlawful marriag? as a fin, but

merely as a civil inconvenience. The punilhn-ent therefore,

or annulling, of inceftuous or other unfcriptural marriages, is

the province of the fpiritual courts; which 2.di pro falute ani-

mae (a). And, taking it in this civil light, the law treats it as

it does all other contracts ; allowing it to be good and valid in

all cafes, where the parties at the time of making it were, in

the firft place, "Milling to contra<5t ; fecondly, able to contraQ

;

and, ladly, aftually did contrail, in the proper forms and fo-

lemnities required by law.

(a) Salk. \%\.

Vol. I. E e * ^ First,
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First, they muH: be nvilUng to contra6l. *' Confcnfus,

'* non concubituf, facit nuptias^"* is the maxim of the civil law

in this cafe (b): and it is adopted by the common lawyers (c),

who indeed have borrowed (efpeciaily in antient times) almoft

all their notions of the legitimacy of marriage from the canon

and civil laws.

Secondly, they muft be able to contrail. In general, all

perfons are able tocontra<El themfelves in marriage, unlefs they

labour under fome particular difabilities, and incapacities.

What thofe are, it will here be our bufinefs to enquire.

Now thefe difabilities are of two forts: firfl:, fuch as are ca-

nonical, and therefore fufficient by the ecclefialVical lav/ to

avoid the marriage in the fpiritual court ; but thefe in our law

only make the marriage voidable, and not ipfofa^o void, un-

til fentence of nullity be ob'amed. Of this nature are pre-con-

traS ; confanguinity, or relation by blood ; and affinity, or

relation by marriage ; and fome particular corporal infirmities.

And thefe canonical difabilities are either grounded upon the

exprefs words of the divine law, or are confequences plainly

deducible from thence : it therefore being finful in the perfons,

who labour under them, to attempt to contraft matrimony

together, they are properly the objeft of the ecclefiaftical ma-

giftrate's coercion ; in order to feparate the offenders, and in-

flict penance for the offence, pro falute animarufn. But fuch

marriages not being void ab initio, but voidable only by fen-

tence of feparation, they are efleemed valid to all civil purpo-

fes, unlefs fuch feparation is aQ;ually made during the life of

the parties. For, after the death of either of rhem, the courts

of common law will not fuffer the fpiritual court to declare fuch

marriages to have been void ; becaufe fuch declaration cannot

now tend to the reformation of the parties (d). And therefore

when a man hath married his firfl: wife's rifl:er, and after her

death the bifhop's court was proceeding to annul the mar-

(b) Ff. 50. 17. 30. (d) I6iJ.

(c) Co r,iit. 33.

nagc
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riage and bafliardlze the iffiie, the court of king's bench grant-
ed a prohibition quoad hoc ; but permitted them to proceed to

puniili the hulband for incell (e). Thefe -canonical difabiiities,

being entirely the province of the ccclcrjaflical courts, our
booics arc perfci^ly filent concerning them. But there are a
few ftaluies, which ferve as dire£lories 16 thofe courts, of
which it will be proper to take notice. By flatute 32 Hen. VIII,

c. 38. it is declared, that ail perfons may lawfully marry, but

fuch as are prohibited by God's law ; and that all marriages

contraded by hiwful perfons in the face of the church, and

confummate with bodily knowlege, and fruit of children, fliall

be indiflokible. And (becaufe in the times of popery a greax vari-

ety of degrees of kindred were made imnedimenis to marriage,

which impediments might however be bought off for money) it

is declared by the fame ifatute, that nothing (God's law except)

fliall impeach any marriage, but within the Levitical degrees;

the farthefl: of which is that between uncle and niece (f). By
the fame ftatute all impediments, arifing from pre-contra£ls

to other peribns, were abolifiied and declared of none effeft,

unlefs they had been confummated with bodily knowlege: in

which cafe the canon law holds fuch contrail to be a marriage

defado. But this branch of the ftatute was repealed by fea-

ture 2 & 3 Edw. VI. c. 23. How far the aft of 26 Geo. 11.

c. 33. (which prohibits all fuits in ecclefiadical courts to compel

a marriage, in confequence of any contract) may collaterally

extend to revive this clauTe of Henry VII I's ftatute, and aboJifh

the impediment of pre-contra£i:, I leave to be confidered by

the canoniRs.

The other fort of difabiiities are thofe which are created, or

at lead enforced, by the municipal laws. iVnd, though fome of

them may be grounded on natural law, yet they are regarded by

the laws of the land, not fo much in the light of any moral of-

fence, as on account of the civil inconveniences they draw after

them. Thefe civil difabiiities make the contra6t void ah initio^

and not merely voidable : not that they diffolve a contract alrsa-

(c) S.ilk. c;48. (f) Cilh. Rep, 158.

E e n dy
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dy formed, but they render the parties incapable of forming

any contra6t at all : they do not put afunder thofe who are

joined together, but they previoufly hinder the jun6lion. And,

if any perfons under thefe legal incapacities come together, it

is a meretricious, and not a matrimonial, union.

1. The firft of thefe legal difabilities is a prior marriage, or

having another hufband or wife living ; in which cale, befides

the penalties confequent upon it as a felony, the fecond mar-

riage is to all intents and purpofes void (g) : polygamy being

condemned by the law of the new teftament, and the policy

of all prudent ftates, efpecially in thefe northern climates.

And Juftinian, even in the climate of modern Turkey, is ex-

prefs (h), that " duas uxores eodeni tempore habere non licet.^''

2. The next legal difability is want of age. This isfuffici-

ent to avoid all other contrads, on account of the imbecillity

of judgment in the parties contrading ; a fortiori therefore it

ought to avoid this, the moft important contra<^ of any.

Therefore if a boy under fourteen, or a girl under twelve

vears of age, marries, this marriage is inchoate and imperfe£l

;

and, when either of them comes to the age of confent aforefaid,

they may difagree and make the marriage void, without any

divorce or fentence in the fpiritual court. This is founded on

the civil law (i). But the canon law pays a greater regard to

the conftitution, than the age, of the parties (k): for if they

are babiles ad matrimoniiim, it is a good marriage, whatever

their age may be. And in our law it is fo far a marriage, that,

if at the age of confent they agree to continue together, they

need not be married again (1). If the hufband be of years of

difcretion, and the wife under twelve, when fhe comes to

years of difcretion he may difagree as well as flie m.ay : for in

contrafls the obligation mufl; be mutual ; both muft be bound,

or neither : and fo it is, vice verfa, when the wife is of year^.

of difcretion, and the hufband under (m).

(g) Bio, Jhr. tit. BaJiarJj. pi. 8. (k) Decretal. I. 4. tit. 1. qu. 3.
(h) I»Ji. I. 10. 5. (I) Co. Liu. 79.
(i) Leon. Conjiit. 109. (m) Ibid,

Another
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3. Another incapacity arifes from want of confent of pa-

rents or guardians. By the common law, if the parties them«

felves were of the age of confent, there wanted no other con-

currence to make the marriage valid : and this was agreeable

to the canon law. But, by feveral ftatutes (n), penalties of

100/. are laid on every clergyman who marries a couple ei-

ther without publication of banns (which may give notice to

parents or guatJians) or without licence, to obtain which the

confent of parents or guardians mud be fworn to. And by

the ftatute 4 & 5 Ph. &rM. c. 8. whofoever marries any wo-

man child under the age of fixteen years, without confent of

parents or guardians, Ihall be fubje£l to fine, or five years

imprifonmcnt : and her eflate during the hufband's life fliall

go to and be enjoyed by the next heir. The civil law indeed

required the confent of the parent or tutor at all ages ; unlefs

the children were emancipated, or out of the parents power:

(o) and, if fuch confent from the father was wanting, the mar-

riage >yas null, and the children illegitimate (p) ; but the

confent of the mother or guardians, if unreafonably withheld,

might be redreffed and fupplied by the judge, or the prefi-

dent of the province (q) : and if the father was ncn compos, a

fjmilar remedy was given (r). Thefe provifions are adopted

and imitated by the French and Hollanders, with this differ-

ence : that in France the fons cannot marry without confent of

~

parents till thirty years of age, nor the daughters till twenty*

five (s) ; and in Holland, the fons are at their own difpofal at

twenty-five, and the daughters at twenty (t). Thus hath flood,

and thus at prefent fiands, the law in other neighbouring coun-

tries. And it has lately been thought proper to introduce fome-

what of the fame policy into our laws, by ftatute 26 Geo. U.
c. 33. whereby itisenaded, that all marriages celebrated by li-

cence (for banns fuppofe notice) where either of the parties is

(n) 6 & 7 Will. m. c. tf. 7. Si 8 W. (r) 7«^. i, lo. i.

III. c. 35. 10 Ann. c. 19. (s) Domat, of Dowries. §. 2, Mo;!-
(o) Ff. ^2 a- ^,& li. ttlb. Sp. L. 23. 7.

d') V- '• S- "• (l) l^'Tffviui in'lrjl, t. i. t. to,

(q) Ceid. 5. 4. I, Sf ao.

E e 3 nrrucr
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under twenty-one, (not being a widow cr widov/er, who are

fuppofed emancipated) without the confent of the father, or,

if he be not living, of the mother or guardians, fliaii be abfo-

lutely void. A like provifion is made as in the civil law,

where the mother or guardian is non compos, beyond fea, or

unreafonably frov/ard, to difpenfe with fuch confent at tlie dif'

crerion of the lord chancellor : but no provifion is made, in

cafe the father fhould labour under any mental or other incapa-

city. Much may be, and much has been, faid both for and

againfl: this innovation upon our antient laws and conftitution.

On the one hand, it prevents the clandedine marriages of mi-

nors, which are often a terrible inconvenience to thofe private

families wherein they happen. On the other hand, reftraints

upon marriages, efpecially among the lower clafs, are evident-

ly detrimental to the public, by hindering the increafe of peo-

ple ; and to religion and morality, by encouraging licenti-

oufnefs and debauchery among the Tingle of both fexes; and

thereby deftroying one end of fociety and government, which

is, concubitu probibere -vap. And of this lall inconvenience

the Roman laws were fo fenfible, that at the fame time that

they forbad marriage without the confent of parents or guardi^

ans, they were lefs rigorous upon that very account with re-

gard to other reftraints : for, if a parent did not provide a

hufband for his daughter, by the time flie arrived at thp age of

twenty-five, and fhe afterwards made a flip in her condu£l,

he Was not allowed to difinherlt her upon that account; *' qtija

** nonfua culpa, fed parcntnm, idcommifjje cognofcitur (u)."

4. A FOURTH incapacity is want of reafon; without a com-

petent fhare of which, as no other, fo neither can the matrimo-

nial contra<5^,bevalid(w). It was formerly adjudged, that theiflue

of an idiot was legitimate, and confequently that his niarriage

was valid.A fl:range determination! finccconlent is abfolutely re-

quifite to matrimony, and neither idiots nor lunatics are capable

cf confonting to any thing. And therefore the civil law judged

much more fenfibly, when it made fuch deprivations of reafon a

(u) Nm. 115. §. ir. (w) I Roll. Abr. 357.

previous



Ch. 15. 5/ P E R S O N S. 439

previous impediment ; though not a eaufe of divorce, if they

happen after marriage (x). And modern refolutions have

adhered to thereafonof the civil law, by determining (y) that

the marriage of a lunatic, not being in a lucid interval, v\'as

ahfolutely void. But as it might be difficult to prove the ex-

a6t ftate of the party's mind at the actual celebration of the

nuptials, upon this account (concurring with fome private fa-

mily (z) reafons) the ftatute i 5 Geo. II. c. 30. has provided, that

the marriage of lunatics and perfons under phrenzies (if found

lunatics under a commiffion, or committed to the care of

tTufvees by any a<£t of parliament) before they are declared of

found mind by the lord chancellor, or the majority of fuch tru-

ftees, fhall be totally void.

Lastly, the parties mufl: not on^y be willing, and able to

fontra£t, but a8;ualiy muft: contra6t themfelves in due form of

law, to make it a good civil marriage. Any contraft made, per

ih'rba de praefentiy or in words of the prefent tenfe, and in cafe

of cohabitation /)fr verba de futuro alfo, between perfons able to

contra6t, was before the late aft deemed a valid marriage tomany
purpofes ; and the parties might be compelled in the fpiritnal

courts to celebrate it infacie ecclefiae. But thefe verbal contrafls

are now of no force, to compel a future marriage(a). Neither is

any marriage at prefent valid, that is not celebrated in fomeparilli

church or public chapel, unlefs by difpenfation from the arcli-

bifhop of Canterbury. It muft alfo be preceded bv publication

of banns, or by licence from the fpiritual judge. Many other

formalities are Ukewife prefcribed by the a6l ; the negleft of

which, though penal, does not invalidate the marriage. It is

)ield to be alfoeflential to marriage, that it be performed by a

perfon in orders(b) ; though the intervention of a pricft to folem-

nize this contraft is n-\ext\yjurif pofitivi, and not juris naturalis

aut divini : it being faid that pope Innocent the third was the

firft who ordained the celebration of marriage in the church(c);

(x) //: 13. /»f. j./.S.Sf /// a./. 16. (a) Stat. 26 Geo. II. c. 33.
(y) Morrilbn's cale, ccravi Delegat. (b) Salk. 119.
l^i) See private adls 13 Ceo, U. c. 6. (q) Moor. J70.

E c 4 before
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before which it was totally a civil contrail. And, in the times

of the grand rebellion, all marriages were performed by the

juftices of the peace ; and thefe marriages were declared valid,

without any frefh fplemnization, by ftatute 12 Car. li. c. 33.

But, as the law now {lands, we may upon the whole collect,

that no marriage by the temporal law is ipfo fa^.o void, that is

celebrated by a perfon in orders,—in a parilTi church or public

chapel (or elfewhere, by fpecial dilpenfation)—in purfuance of

banns or a licence,—between fingle perfons,—confenting,

—

of found mind,—and of the age of twenty-one years ;—or of

the age of fourteen in males and twelve in females, with con-

fent of parents or guardians, or without it, in cafe of widow-

hood. And no marriage is voidable by the ecclefiaftical law,

after the death of either of the parties ; nor during their lives,

unlefs for the canonical impediments of pre-contra£l, if that in-

deed ftill exifts ; of confanguinity ; and of affinity, or corporal

imbecillity, fubfifling previous to the marriage.

II. I AM next to confider the manner in which marriages

may be diflblved ; and this is either by death, or divorce, There

are two kinds of divorce, the one total, the other partial ; the

one a vinculo matrimcfiii, the other merely a men/a et thoro.

The total divorce, a vinculo matrimonii^ mud be for feme of the

canonical caufes of impediment before-mentioned ; and thofe,

exifting before the marriage, as is always the cafe of confangui-

nity ; not fupervenient, or arifing after-wards, as may be the

cafe in affinity or corporal imbecillity. For in cafes of total

divorce, the marriage is declared null, as having been abfolute-

ly unlawful ^j^ initio', and the parties are therefore feparaled

frofahite animo.rum : for which reafon, as u"&s before oblervcd,

no divorce can be obtained, but during the lite of the parties.

The iffue of fuch marriage, as is thus entirei^y diflblved, are

baflards (d).

Dii'ORCE a menfa et thoro is when the marriage is jufl and

lawful ab initio, and therefore the law is tender of difiblving it;

(.•^) Co Liu, 135,

but.
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but, for fome fupervenient caufc, it becomes improper or im-

polTible for the parties to live together: as in tlie cafe of intole-

rable ill temper, or adultery, in either of the parties. For

the canon law, which the common law follows in this cafe,

tleems fo highly and with fuch myfterious reverence of the'

nuptial tic, that it will not allow it to be unloofed for any

cauTe v/hatfoever, that arifes after the union is made. And

this is faid to be built on the divine revealed law ; though that

exprefsly affigns incontinence as a caufe, and indeed the only

caufe, why a man may put away his wife and marry another

(e). The civil law, which is partly of pagan original, aliou-s

many caufes of abfolute divorce ; and fome of them pretty fe-

vere ones, (as if a wife goes to the theatre or public games,

without the knovvlcge and confent of the hufband) (f) but

among them adultery is the principal, and with reafon named

the firft (g). But with us in England adultery is only a caufe

of feparation from bed and board (h) : for which the bcft rea-

fon that can be given, is, that if divorces were allowed to de-

pend upon a matter within the power of 'ither the parties,

rhey would probably be extremely frequent ; as was the cafe

when divorces were allowed for canonical difabilities, on the

mere confeffion of the parties (i), which is now prohibited by

tlie canons (k). However, divorces a vinculo tnatrimoni:^ for

adultery, have of late years been frequently granted by afl of

parliament.

In cafe of divorce a menfa et thoro, the law allows alimony to

the wife ; which is that allowance, which is made to a woman
for herfupport out of the hufband's eftate; being fettled at the

dilcretion of the ecclefiaflical judge, on confideration of all the

circumilanccs of the caie. This is fometirnes called her ejicvers
;

for which, if he refufes payment, there is (befides the ordinary

proccfs of excommunication) a writ at comm.on law de efiovcrijt

bahendis, in order to receive it (1). It is gencralivpropoiiioned to

{() Matt. xix. 9. {) 2 Mod. 374.
(f) No-v. 117. (k) Can. 1603. c. ir;

(g) Cod. 5. 17. 8. (1) I Lev. 6.

(h) Moor. 6S3.

rlu:
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the rank and quality of the parties. But in cafe of elopement,

and living with an adulterer, the law allows her no alimony (m).

III. Having thus fiiewn how marriages may be made, or

diffolved, I come now, iaftly, to fpeak of the legal confequen-

ces of fuch making, or diflblution.

By marriage the hufband and wife are one perfon in law (n)

;

that is, the very being or legal exiftence of the woman is ful-

pended during the marriage, or at leaft is incorporated and con-

folidated into that of the hufband : under whofe wing, protec-

tion, and cover, fine performs every thing ; and is therefore

called in our law-french yi. feme-covert
,
foemina viro co-operta

;

is fald to be covert-baron^ or under the protection and influ-

ence of her hufband, her baron, or lord ; and her condition

during her marriage is called her overture. Upon this prin-

ciple, of an union of perfon in hufband and wife, depend al-

mofl all the legal rights, duties, and difabilities, that either

of them acquire by the marriage. I fpeak not at prefent of

the rights of property, but of fuch as are merely ^fr/cTz^'?/.

For this reafon, a man cannot grant any thing to his wife, or

enter into covenant v.-ith her (o) : for the grant would be to

fuppofe her feparate cxiftence ; and to covenant with her,

would be only to covenant with himfelf: and therefore it is

alfo generally true, that all compacts made between hufband

and wife, when f.ngle, are voided by the intermarriage (p).

A woman indeed may be attorney for her hufband (q) ; for

that implies no feparation from, but is rather a repreientation

of, her lord. And a hufband may alfo bequeath any thing to

his wife by will ; for that cannot take efFe6l till the coverture

is determined by his death (r). The hufband is bound to '

provide his wife with neceflaries by law, as much as himfelf;

and if fhe contracts debts for them, he is obliged to pay them

(s) ; but, for any tiling befides neceffaries he is not chargea-

ble (t). Alfo if the wife elopes, and lives with another man, the

(m) Cowel. tit. Afimony. (q) F. N. B. 27.

(fi) Co. Litt. iiz. (r) Co. Litt. uz.
((-) Ibid. (s) Salk. 118.

(pj Cro. Car. 55 r. (t) i Sid. lie.

hufband
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huiband Is not chargeable even for necefTiirles (u) ; at lead if

the perfon, who furniflies them, is fufficiently apprized of her

elopement (w). If the wife be indebted before marriage, the

huftjand i"; bound afterwards to pay the debt ; for he has adopt-

ed her and her circumftances together (x). If the wife be in-

jxired in her perfon or her property, fhe can bring no action

for redrefs without her hulband's concurrence, and in his

name, as well as her own (y) : neither can fhe be fued, with-

out making the hulband a defendant (z). There is indeed one

cafe where the wife fhall fue and be fued as a female fole, o/z.

where the hufband has abjured the realm, or is banifhed (a)

:

for then he is dead in law ; and, the huiband being thus dif-

ablcd to fue or defend the wife, it would be moft unreafonable

if fhe had no remedy, or could make no defence at ail. In

criminal profecutions, it is true, the wife may be indided and

puniflied feparately (b) ; for the union is only a civil union.

But, in trials of any fort, they art not allowed to be evidence

for, or againfi:, each other (c) : partly becaufe it is impolTi-

ble their teftimony fhould be indifferent ; but principally be-

caufe of the union of perfon : and therefore, if they were

admitted to be witneffes /or each other, they would contradi»5l

one maxim of law, " nerno in propria caufa tejiis ejfe debet ;'*

and if againjl each other, they would contradi6l another max-
im, " nemo tenetur feipfum accufareT But where the ofience

is direSfy againfl; the perfon of the 'wife, this rule has been

ufually difpenfed with (d) : and therefore, by" fratute 3 Hen.

VII. c. 2. in cafe a woman be forcibly taken away, and mar-

ried, file may be a witnefs againfl: fuch her hufband, in or-

der to convi8: him of felony. For in this cafe flie can with

no propriety be reckoned his wife ; becaufe a main ingredi-

ent, her confent, was wanting to the contra£t : and alfo

there is another maxim of law, that no man fhall take advan-

tage of his own.v/rong; which the ravidier here would do,

(u) Sira. (J47. Antiq, b. I. c. ai.)

(w) I Lev. 5. (a) Co. Lift. 133.
(x)3Mod. i8(J. (b) iHawk. P.C. 3.

(y) Salk. 119. I Roll. Abr. 347. (c) 2 Hawk P. C. 431.
{l) I Leon. 312. This was alio the (ri) State trials, vol. i, Lcrd Audley'^s

pvati^ice in the couits of Aihens. (Po't. '"'''. Stra, 63 1.

if
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ir by forcibly marrying a woman, he could prevent her from

being a witnefs, who is perhaps the only witnefs, to that very

faa.

In the civil law the hufDand and the wife are confidered as

two diftinO: perfons ; and may have feparace eftates, contrads,

debts, and injuries (e) : and therefore, in our ecclefiartical

courts, a woman may fue and be fued without her hulband (f ).

But, though our law in general confiders man and wife as

one perfon, yet there are fome inftances in which (lie is fepa-

rately confidered ; as infei'ior to him, and acting by his com-

pulfjon. And therefore all deeds executed, and afts done, by

her, during her coverture, are void ; except it be a fine, or the

like matter of record, in which cafe fhe muft be folely and fe-

cretly examined, to learn if her acl be voluntary (g). She can-

not by will devife lands to her hulhand, unlefs under fpecial

circumftances ; for at the time of making it (lie is fuppofed to

be under his coercion (h). And in fome felonies, and other in-v

ferior crimes, committed by her, through conftraint of her

hufband, the. law excufes her (i) : but this ej^tends not to trea-

fon or murder.

The huftand alfo (by the old law) might give his wife mode-

rate corredion (k). For, as he is to anfwer for her mifbehaviour,

the law tlionght it reafonable to intruft him with this power of

reftraininrher, bydomeftic chaftifement,in the fame moderation

that a man is allowed to correal: his fervants or cliildrin ; for

whom the mafter or parent is alfo liable in fome cafes to anfwer.

But this power cf correction was confined within reafonable

bounds (!) ; and the hufl^and was prohibited from ufing any violence

to YwiwWt^aUterquamad I'iritm, ex caufaregiminis et caJJigatioriif

uxoris Jua, licite et rationabiliter pertinet (m). The civil law gave

(e) Cotl. 4. 12. J. (i) I Hawk. P. C. 2.

{i)z RcU. Abr. 298. (1;) Jhid. 130.

(e) Liu. §. 669. 670. (I) Moor 874.

(h) Co. Litt. 112. (m) F. N. B. 80.

the
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the hulband the fnme, or a larger, authority over his wife

;

allowing him, for fome mir(demernors,y7fl^c'//// et fujitbus acri-

ter verberare uxorem ; for others, only ??iodicam cafli^ationem

adhibere (n). But, with us, in the politer reign of Charles the

fecond, this power of corre<5lion began to be doubted (o) : and

a wife may now have fecurity of the peace againft her huf-

band (p) ; or, in return, a huftand againft his wife (q). Yet
the lower rank of people, who are always fond of the old

common law, ftill claim and exert their antient privilege: and

the courts of law will ftill permit a hufband to reftrain a wife of

her liberty, in cafe of any grofs misbehaviour (r).

These are the chief legal effefts of marriage during the co-

verture ; upon which we may obi'erve, that even the difabilities,

which the wife lies under, are for the moft part intended for her

proteftion and benefit. So great a favorite is the female fex

of the laws of England,

(n) Nov. iij. c. 14. & Van Leeuwen (p) z Lev iiS.
*''j°{-

^.^ (q)Sua. ,io7.
(o) I Sid. 113. 3 Kcb. 433. (1) Stra.478. 87.:.

Chapter
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Chapter the Sixteenth.

Of parent and CHILD.

THE next, and the moll univerfal relation In nature, is

immediately derived trom the preceding, being that be-

tween parent and child.

Children are of two forts; legitimate, and fpurious, or

baflards : each of which we fhall confider in their order ; and

firft of legitimate children.

I. A LEGITIMATE child is he that is born in lawful wed-

lock, or within a competent time afterwards. ** Pater eji

"' quern niiptiae demonjirant^'' is the rule of the civil law (a) ;

and this holds with the civilians, whether the nuptials happen

before, or after, the birth of the child. V/ith us in England

the lule is narrowed, for the nuptials muft be precedent to the

birth ; of which more will be faid when we come to confider

the cafe of baftardy. At prefent let us enquire into, i. The
legal duties of parents to their legitimate children. 2. Their

power over them. 3. The duties of fuch children to their pa-

rents.

I. And, firil, the duties of parents to legitimate children:

which principally confift in three particulars ; their mainte-

nance, their protection, and their education.

fa) Ff. 2. 4. <.

The
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The duty of parents to provide for the maintenance ci thar

children is a principle of natural law ; an obligation, fays Puf-

fendorf (b), laid on them not only by nature herfelf, but by

their own proper a6i, in bringing them in'o the world : for they

would be in the higheft manner injurious to their ifTue, if they

only gave the children life, that they might afterwards fee them

perilli. By begetting them therefore, they have entered into

a voluntary obligation, to endeavour, as far as in them lies,

that the life which they have beflowed fhall be fupported and

preferved. And thus the children will have a perfecl right of

receiving maintenance from their parents. And the prefident

Montefquieu (c) has a very jufl: obfervation upon this head :

that the eftabliniment of marriage in all civilized ftates is built

on this natural obligation of the father to provide for, his chil-

dren ; for that afcertains and makes known the perfon who is

bound to fulfil this obligation ; whereas, in promifcuous and il-

licit conjun6lions, the father is unknown ; and the mother finds

a thoufand obftacles in her way ;—fhame, remorfe, the con-

ftraint of her fex, and the rigor of laws;—that ftifle her in-

clinations to perform this duty : and befides, fhe generally wants

ability.

The municipal laws of all well-regulated flates have taken

care to enforce this duty : though Providence has done it more
efFeflually than any laws, by implanting in the breaft of every

parent that natural copy>i, or infuperable degree of afFeSion,

which not even the deformity of perfon or mind, nor even the

wickedneis, ingratitude, and rebellion of children, can totally

fupprefs or extinguifh.

The civil law(d) obliges the parent toprovidemaintenance for

his child ; and, if he refufes, '* judex de ea re cognojcet^'' Nay, it

carries this matter fo far, that it will not fufFer a parent at his

death totally to difinherit his child, without exprefsly giving his

(b) L. of N. 1. 4. c. II. (d) Ff. 25. 3. 5.

(c) Sp. L. b, 23. c. a.

reafon
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reafon for fo doing ; and there are fourteen fuch rcafons reckon-

ed up (e), which may juilify fuch difmherifon. If the parent al-

ledged no reafon, or a bad, or falfe one, the child might fet the

will afide, tanquam tejlamentum inofpciofum, a teflament con-

trary to I lie natural duty of the parent. And it is remarkable

under what colour the children were to move for relief in fuch

a cafe : by fuggefling that the parent had loft the ufe of his

reafon, when he made the inofficious teflament. And this, as

Pufi'endorf obferves (f), was not to bring into difpute the tefta-

tor*s power of difinheriting his own offspring ; but to examine

the motives upon which he did it : and, if they were found de-

fective in reafon, then to fet them afide. But perhaps thi.i

is going rather too far ; every man has, or ought to have, by

the laws of fociety, a power over his own property : and, aa

Grotius very well diftinguifhes (g), natural right obliges to give

a necejfary maintenance to children ; but what is more than

that they have no other right to, than as it is given them by

the favour of their parents, or the pofuive conftitutions oi

the municipal law.

Let us next fee what provifion our own laws have made for

this natural duty. It is a principle of law (h), that there is an

obligation on every man to provide for thofe defcended from his

loins: and the manner in which this obligation fhall be perform-

ed, is thus pointed out (i). The father, and mother, grandfather,

and grandmother oi poor impotent perfons fhall maintain them

at their own charges, if of fufficient ability, according as the

quarter feflions fhall direct : and (k) if a parent runs away, and

leaves his children, the churchwardensand overfeersof the parifli

f!"Jall feife his rents, goods, and chattels, and difpofe of them to-

wards their relief. By the interpretations which the courts of

law have made upon thefe ftatutes, if a mother or grandinother

marries again, and was before fuch fecond marriage of fufficient

ability to keep the child, the hnfband (hall be charged to main-'

(e) Ns'u. 115, (h) Raym. 500.

(f) /. 4. c. 11. ^. 7. (i) Stat. 43. Eliz. c. -2.

(g) De. ;. b. Sf P. I. %. f. 7. n. 3, (k) Stat. 5 Geo. 1. c. 8.

tain
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tain it (I) : for this being a debt of hers, when fir.gle, fliall hke

»)ihers extend to charge the hulband. But at her death, the re-

lation being diflblved, the hufband is under no farther obhgation.

No perfon is bpund to provide a maintenance for his iflue,

unlcfs where the children arcimpotentand unable tovvork,tither

through infancy, difeafe, or accident ; and then is only obliged

to find them with neceflliries, the penalty on refufal being no

more than 20f. a monih. For the policy of our laws, v/hich

are ever watchful to promote induftry, did not mean to compel

a father to maintain his idle and lazy children in eafe and indo-

ience: but thought Itunjufl: to oblige the parent, againfl: Ids will,

to provide them v/iih fiiperfluiiies, and other indulgences of for-

tune ; imagining they might truft to the impulfe of nature, if

the children were defcrving of fuch favours. Yet, as nothing is

io apt to flifle the calls of nature as religious bigotry, it isena6l-

ed (m), that if any popifh parent fliall refufe to allow his protef-

tant child a fitting maintenance, with a view to compel him

to change his religion, the lord chancellor fliall by order of court

conftrain him to do what is jufl: and reafonable. But this did not

extend to perfons of another religion, of no lefs bitternefs and

bigotry than the popifli : and therefore in the very next year

we find an inftance of a jew of irrimenfe riches, whofe only

daughter having embraced chriflianity, he turned her out of"

doors ; and on her application for relief, it was heldfhe was in-

titled to none (n). But this gave occafion (o) to another fta-.

tule (p), which ordains, that if jewifh parents refufe to allow

their proteftant children a fitting maintenance, fuitable to the

fortune of the parent, the lord chancellor on complaint may
make fuch order therein as he fliall fee proper.

Our law has made no proviflon to prevent the difinheriting

of children by will : leaving every man's property in his own

(1) Style?, 283. 2 Bulftr. 345. (0) Com. Journ. 18. Feb. li Mar.
(m) Stat, II & 12 W, III. c. 4. 1701.
(n) Lord Raym, (J59. (p) i Ann fl. i, c, 30.

Vol. I. Ff difpofaJ,
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difpofaljUpon a principle of liberty in this, as well as every other,

a<5lion : though perhaps it had not been aniifs, if the parent had

been bound to leave them at the lead a neceiTary fubfiflence.

By the cu(l:om of London indeed, (which was formerly univer-

fal throughout the kingdom) the children of freemen are enti-

tled to one third of their father's effeds, to be equally divided

among them ; of v/hich he cannot deprive them. And, among
perfons of any rank or fortune, a competence is generally pro-

vided for younger children, and the bulk of the eftate fettled

upon the eldeft, by the marriage-articles. Heirs alio, and

children, are favourites of our courts of jullice, and cannot be

difinherited by any dubious or ambiguous words ; there being

required the utmoU: certainty of the tertator's intentions to

take away the right of an heir (q)

.

From the duty of maintenance we may eafily pafs to that

ofprote^ion ; which is alfo a natural duty, but rather permit-

ted than enjoined by any municipal laws: nature, in this refpeO',

working fo (Irongly as to need rather a check than a fpur. A
parent may, by our laws, maintain and uphold his children in

their lawfuits, without being guilty of the legal crime of main-

taining quarrels (r). A parent may alfo juflify an aflault and

battery in defence of the perfons of his children (s) : nay,

v.'here a man's fon was beaten by another boy, and the father

went near a mile to find him, and there revenged his fon's quar-

rel by beating the other boy, of which beating he afterwards

unfortunately died ; it was not held to be murder, but man-

daughter merely (t). Such indulgence does the law fliew to the

frailty of human nature, and the workings of paternal afFeftion.

The lafl: duty of parents to their children is that of giving

them an education fuitable to their ftation in life: a duty pointed

out by reafon, and of far the greatefl: importance of any. For,

as PufFendorf very well obferves(u), it is not eafy to imagine or

(o) I Lev. 130. (t) Cro. |ac. 295. i Hawk. P. C. 83.

(r) 2 Inft. 564. (u) L, of N. b. 6. c. 2. §, 12. -

(s) I Hawk. P. C. 131.

allov/.
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allow, that a parent has conferred any confldcrable benefit upon

his child, by bringing him into the world ; if he afterwards en-

tirely negledshis culture and education, and fuffcrs him to grow
up like a mere beafl, to lead a life ufelefs to others, and fliame-

ful to himfelf. Yet the municipal laws of moHcountries feem to

be defedlVive in this point, by not conflraining the parent to be-

{\owa proper education upon his children. Perhaps they thought

it puniHiment enough to leave the parent, who negleds the in-

ftruQiion of his family, to labour under thofe griefs and incon-

veniences, which his family, fo inftrufted, will be fure to bring

upon him. Our laws, though their defers in this particular can-

not be denied, have in one inflance made a wife provision for

breeding up the rifing generation : fmce the poor and laborious

part of the community, when pafc the age of nurture, are taken

out of the hands oftheir parents, by the ftatutes for apprenticing

poorchildren(w); and are placed out by the public in fuch aman-
ner, as may render their abilities, in their feveral ftations, ofthe

greatefl advantage to the commonwealth. The rich indeed are

left at their own option, whether they will breed up their chil-

dren to be ornaments or difgracesto their family.Yet in one cafe,

that of religion, they are under peculiar re6tri6tions : for (x) it is

provided, that if any perfon fends any child under his govern-

ment beyond the feas, either to prevent its good education m
England, or in order to enter into or refide in any popifh college,

or to be inftruQed, perfuaded, or flrengthened in the popifh re-

ligion; in fuch cafe, beildes the difabilities incurred by the child

fo fent, the parent or perfon fendingfliall forfeit 100/. which (y)

fhall go tc the fole ufe and benefit of him that fhall difcover the

offence. And (z) if any parent, or other, fhall fend or convey any

perfon beyond fea, to enter into, or be refident in, or trained up

in,anypriory,abbey,nunnery,popifhuniverrity,co]lege,orfchoo],

orhcufeof jefuits, or priefts,or in any private popifli family, in

order to be inftrufted, perfuaded, or confirmed in the popifh re-

ligion; or fiiall contribute any thing towards their maintenance

(w)Seepae. 426.
_ (y) Stat. 1 1 & tz W. III. c, 4.

(x) Sut. 1 Jac. I.C.4.&3 J*'^' '•<=• 5- (^/ S*'*3 ^^'' '• ^- *•

Y { z -when
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when abroad, by any pretext Avhatever, the perfon both fend-

ing and fent {hall be difabled to lue in law or equity, or to be

executor or adminifTrator to any perfon, or to enjoy any legacy

or deed of gift, or to bear any office in the realm, and fliall

forfeit -all his goods and chattels, and likewife all his real eftate

for life.

2. The power of parents over their children is derived from

the former confideraiion, their duty ; this authority being given

them, partly to enable the parent more effe£tua!iy to perform

his dutv, and partly as a recompenfe for his care and trouble in

the faithful difcharge of it. And upon this fcore the municipal

laws of feme nations have given a much larger authority to the

parents, than others. The antient Roman laws gave the father

a power of life and death over his children ; upon this principle,

that he who gave had alfo the power of taking away (a). But

the rigor of thefe laws was foftened by fubfequent conftitutions;

fo that (b) vve find a father banifhed by the emperor Hadrian

for killing his fon, though he had committed a very heinous

crime, upon this maxim, that " patr'.a potejias in pietate debety

*' non in atrocitate^conftjlcre.'^'* But flill they maintained to the

Jail a very large and abfolute authority : for a fon could not ac-

quire any property of his own during the life of his father ; but

all his acquifitions belonged to the father, or at leaft the profits

of them for his life (c).

The povv'erof a parent by our Englifli laws is much more

moderate ; but ftill fufficient to keep the child in order and obe-

dience. He may lawfully correO: his child, being under age, in

a reafonable manner (d); for this is for the benefit of his education.

The confent or concurrence of the parent to the marriage of

his child under age, was alfo dire£led by our antient law to be ob-

tained: but now it is abfolutely necejfary^ for without it the con-

trail is void (e). And this is alfo another means, which the law

has put into the parent's hands, in order the better to difchargc

(a) Ff. 28. 2. II. Cod. 8, 47. 10. (d) I Hawk. P. C. 130.
(b) If. 48. o. 5. (e) Stit. 26 Geo. II. c. 33.
(c) hjl. 2. 9. ,.

his
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his .duty ; fjift, of proteding his children from the fnares of art-

ful and deftgning perfons ; and, next, of fettling tliem properly

in life, by preventing the iii confequences of too early and preci-

pitate marriages. A father has no other power over his Ions ef-

tatCy than as his truftee or guardian ; for, though he may re-

ceive the profits during the child's minority, yet he muft ac-

count for them when he -comes of age. He may indeed have

the benefit of his children's labour while they live with him,

and are maintained by him : but this is no more than he is en-

titled to from his apprentices or fervants. The legal power of

a father (for a mother, as fuch, is entitled to no power, but

only to reverence and refpeQ) the power of a father, I fay,

over the perfons of his children ceafe3 at the age of twenty one:

for they are then enfranchifed by arriving at years of dlfcretion,

or that point which the law has eftabiifhed (as fome muft ne-

ceflarily be eftablifhed) when the empire of the father, or

other guardian, gives place to the em.pire of reaion. Yet,

till that age arrives, this empire of the father continues even

after his death ; for he may by his will appoint a guardian to

his children. He may alfo delegate part of his paternal autho-

rity, during his life, to the tutor or fchoolmafter of his child ;

who is then in loco parentis, and has fuch a portion of the power

of the parent committed to his charge, "jiz. that of reftraint

and correction, as may be neceffary toa;ifwcr the purposes for

which he is employed.

3. The duties of children to their parents arife from a prin-

ciple of natural juflice and retribution. For to thofe, who gave

lis exiflence, we naturally owe fuhje6t;on and obedience during

our minority, and honour and reverence ever after ; they, who

protefted the weaknefs of our infancy, are entitled to our protec-

tion in the infirmity of their age; they, who by fuftenance and

education have enabled their offspring to profnerjOught in returi>

to be fupported by that offspring, in mfe they fland in need ci

afTiftance. Upon this principle proceed all the duties cf .
children

to tjieir parents, which are enjoined by pofilive laws. And the

F f 3 ^^thenlaa
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Athenian laws(f) carried this principle into pra8;ice with a fcru-

pulouskind of nicety: obliging all children to provide for their

father, when fallen into poverty ; with an exception to fpurions

children, to thofe whofe chaftity had been profiituted by con-

fent of the father, and to thoi^ whom he had not put in any

way of gaining a livelihood. The legiflature, fays baron Mon-
tefquieu (g), confidered, that in the firft cafe the father, being

uncertain, had rendered the natural obligation precarious ; that,

in the'fecond cafe, he had fullied the life he had given, and

done his children the greatcft of injuries, in depriving them of

their reputation ; and that, in the third cafe, he had rendered

their life (fo far as in him lay) an infuppor table burthen, by

furnifhing them with no means of fubfiflence.

Our laws agree with thofe of Athens with regard to the fiifl:

only of thcfe particulars, the cafe of fpurious iflue. In the other

cafes the law does not hold the tie of nature to be diffolved by

any mifbehaviour of the parent; and therefore a child is equally

juftifiable in defending the perfon, or maintaining the caufe or

fuit, of a bad parent, as a good one ; and is equally compel-

lable (h), if of fufficient ability, to maintain and provide for a

wicked and unnatural progenitor, as for one who has fliewn

the greatefl: tendernefs and parental piety.

II. We are next to confider the cafe of illegitimate children,

or baftards ; with regard to whom let us inquire, i. Who are

baftards. 2. The legal duties of th.e parents towards a baftard

child. 3. The rights and incapacities attending fuch baflard

children.

I. Who are baflards A baflard by our Englifli laws, is one

that is not only begotten, but born, out of lawful matrimony.The

civil and canon laws do not allow a child to remain a, baflard, if

the parents afterwards intcrmariy(i): and herein they differ mofl

materially from our law ; which, though not fo flri6: as to re-

(f) Potter's Antiqu. h. 4. f. 15. (i) /«/?. i. 10. 13. Decretal. I. 4. t.

(g) Sp. L. b. 16. c. c,. fj. c. I.

(h) Stat. Ai r.li/.. c.

quire
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quire that the child fhall he begotten, yet makes it an indiljicn-

fable condition that it fiiall be bcm, after lawful wedlock. And

the reafon of our Englifli hiws is furely much fuperior to that of

the Roman, if we confider the principal end and defign of ef#

tabliriiing the contra'St of marriage, taken in a civil light ; ab-

(IracFlecily from any religious view, which has noihing to do

with the legitimacy or illegitimacy of the children. The main

end and defign of marriage therefore being to afcertain and fix

upon feme certain perfon, to whom the care, the proteftion,

the maintenance, and the education of the children fhould be-

long ; this end is undoubtedly better anfwered by legitimating

all ilTue born after wedlock, than by legitimating all iffue of

the fame parties, even born before wedlock, fo as wedlock af-

terwards enfues : i. Becaufc of the very great uncertainty there

will generally be, in the proof that the iffue was really begot-

ten by the fame man ; whereas, by confining the proof to the

birth, and not to the begetting, our law has rendered it per-

fe<Stly certain, what child is legitimate, and who is to take care

of the child. 2. Becaufe by the Roman law a child may be

continued a baftard, or made legitimate, at the option of the

father and moll'ter, by a marriage ex pojl fatlo ; thereby open-

ing a door to many frauds and partialities, which by our law

are prevented. 3. Becaufe by thofe laws a man may remain a

baftard till forty years of age, and then become legitimate,

by the fubfequent marriage of his parents ; whereby the main

end of marriage, the protedion of Infants, is totally fruftrated.

4. Becaufe this rule of the Roman law admits of no limitationi.

as to the time, or number, of ballards fo to be legitimated ; but

a dozen of them may, twenty years after their birth, by the fub-

fequent marriage of their parents, be admitted to all the privile-

ges of legitimate children.This is plainly a great difcouragement

to the matrimonialftate; to which one main inducement is ufually

not only the defire of having children, but alfo the defire of pro-

creatinglawful^t'/r/.Whereas our conftitutionguardsagainfl: this

indecency, and at the fame time give fufficient allowance to the

frailties of human nature. For, if a child be begotten while the

parents are finale, and they will endeavour to m^ke an early rc-

F f i^ paratioa
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paration for the offence, by marrying within a few months after,

our law is fo indulgent as not to baflardize the child, if it he
born, though not begotten, in lawful wedlock : for this is an in-

cident that can happen but once ; fince all future children vvii!

be begotten, as well as born, within the rules of honour and ci-

vil fociety. Upon reasons like thefe we may fuppofe the peers

to have afted at the parliament of Merton, when they refufed

to ena£t that children born before marriage fhould be efleem-

cd legitimate (k).

From what has been faid it appears, that all children born

before matrimony are baflards by our law : and fo it is of a\i

children born fo long after the death of the hufband, that, by the

ufual courfe of geflation, they could not be begotten by him.

But, this being a matter of fome uncertainty, the law is not ex-

a6l as to a few days(l).And this givfes occafion to a proceeding at

comm.on law, where a widow is fufpefted to feign herfelf with

child, in order to produce a fuppofitious heir to the eflate : an

attempt which the rigor of the Gothic conftftutions efleemed

equivalent to the mofl: atrocious theft, and therefore punilhed

with death (m). In this cafe with us the heir prefumptive may

have a writ de "jenfre infpiciendo, to examine whether fhe be

with child, or not (n) ; and, if fhe be, to keep her under

proper reflraint, till delivered ; which is entirely conformable

to the praflice of the civil law (o) : but, if the widow he-

upon due examination found not pregnant, the prefumptive

heir fliall be admitted to the inheritance, though liable to

lofe it again, on the birth of a child within forty v;eeks

from the death of the hufband (q). But if a man dies, and

his widow foon after marries again, and a child is born vi'ithin

fuch a time, as that by the courfe of raUire it might have been

the child of either hufband ; in this cafe he is f^id to be moie

(k) Rogaverunt emites epifnpi ti:ag- duftion to the great charter, cd:.:.

nates, ut confenttrent quod noli ante ma- Oxen, ij ^g. fub antii 12.53.

trimcnium efsnt legitimi, ftc-tt illi qui (1) Cro. Jac. :;4i.

Ttatifunt pojl .natrimcnim?:, quia eccUfia (m) Stiernhook de jure Gcth^r. I. 3.

tales habtt pro Icgitimis. Et omnes cc:ni- c. 5.

tes et barones una i".ce rcfponder-unt, (n) Co. Litt. 8, .BrniSl. /. 2. C. 3a.

guod nolunt leges jingliae mutare, quae (o) Fj. it,. t:t. 4 per tc:.

hucufque ufitatae funt et approbalae. ([>) Biition. f. 66. ;'='-'^. 166.

Stat. 20 HtB. HI. c. y. See the iiiiro-

than
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ihan ordinarily legitimate ; for he may, wlien lie arrivcr. to

years of difcretion, choofe which of the fathers he pleafcs (q).

To prevent this, among other inconveniences the civil law

ordained, that no widow il-iovild marry infra annum liiHus (r) ;

a rule which obtained fo early as the reign of Auguflus (s), if

not of Romulus: and the fame conftitution was probably

handed down to our early anceftors from the Romans, during

their ftay in this ifland ; for we find it eftablifned under the

Saxon and Danifn governments (t).

As baflards may be born before the coverture oi' marriage

ilate is begun, or after it is determined, io alio children hoi n

during wedlock may in fome circumdances be baftards. As if

the hufband be out of the kingdom of l*'ngland (or, as the law

fomewhat ioofely phrafes it, extra quatuor maria) for above

nine months, fo that no accefs to his wife can be prefumed,

her iffue during thai period fliall be baftard (v). Tjut, generally,

during the coverture accefs of the hufband fhall be prefumed,

iinlefs the contrary can be fiiewn (u) ; which is fuch a negative

as can only be proved by fliewing him to be elfewhcre : for the

general nxh is, praefumi I:nr pro legiiitnatione (w). In a ^'woycg a
me-ftja et thoro^ if the wife breeds children th;y are baftards ; for

the law v/ill prefume the hufband and wife conformable to the

fcntcn^-^ of feparation, unlefs accefs be proved : but, in a vo-

luntary feparation by agreciment, the law will fuppofe ?.<:Qth

unlefs the negative be fhcwn (x). So alfo if there is nn ap-

parent impoilibility of procreation on the part of the hufbandj

as if he be only eight years old, or the like, there the iffje of

the wife fhall be baftard (y). Likev/ife, in cafe of a divorce in

the fpiritual courts vinculo mairimomi,- all the ilTue born du-

ring the coverture are baftards (7,) ; becaufe fuch divorce is al-

ways upon fome caufe, that renilered the marriage unlawful

from the beginning.

(.]) Co. I.itt. 8. (v1 Co. T.itf. 244.

{,) Ccd. 5. 9 z. (u) Silk. 1Z3. 3 P. W. 176 Sua.
(s) But the year was then only ten 5^-5-

months. Ovid Pjji. I. 27. (w) 1; Rep. 98.

(l) Sit munis 'V.dttafine marito du:Ji- (\) Sulk. 113.

iim menfes. LL. Ethelr. A. D. locb. (n) Co. I.itt. -44.
LL. Canut. C.J I, [i) It: J. 135.

2. Let
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2. Let us next fee the duty of parents to their bafrard chil-

dren, by our law ; which is principally that of maintenance.

For, though baftards are not looked upon as children to any

civil purpofes, yet the ties of nature, of v/hich maintenance is

one, are not fo eafiiy diffolved : and they hold indeed as to ma-

ny other intentions ; as, particularly, that a man fhall not mar-

ry his baftard fifter or daughter (a). The civil law therefore^

when it.dcnied maintenance to baftards begotten under certain

atrocious clrcumftances (b), was neither confonant to nature,

nor reafon ; however profligate and wicked the parents might

be efleeraed.

The method in which the Engliflv law provides mainten-

ance for them is as follows (c). When a woman is delivered,

or declares herfelf with child, of a baftard, and will by oath

before a juftice of peace charge any perfon having got her

with child, the juftice fhall caufe fuch perfon to be apprehend-

ed, and commit him till he gives fecurity, either to maintain

the child, or appear at the next quarter feftions to difpute and

try the fa6l. But if the woman dies, or is married before de^-

livery, or mifcarries, or proves not to have been with child,

the perfon fhall be difcharged : otherwii'e the feftions, or two

juftices out of feftions, upon original application to them, may

take order for the keeping of the baftard, by charging the mo-

ther or the reputed father with the payment of money or other

fuftentation for that purpofe. And if fuch putative father, or

lawd mother, run away frdm the parilh, the overfeers by di-

reflion of two juftices may feize their rents, goods and chat-

tels, in order to bring up the faid baftard child. Yet fuch is

the humanity of our laws, that no woman can be compulfively

queftioned concerning the father of her child, till one month

after hei- delivery : which indulgence is however very frequent-

ly a hardfhip upon parifties, by fuff'ering the parents to efcape.

(a) Lord Raym. 68. Comb. 356. 3 Car, I. c, 4. 13 & 14 Car. l\. c. la.

{b] Ncv. »g. c. le,. 6060.11.3.31.
(c) Scat. 18. Eliz. c. 3. 7 Jac. I. c, 4.

3, I PROCEED
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3. I PROCEED next to the rights and incapacities which ap-

pertain to a baftard. The rights are very few, being only

Inch as he can acquire ; for he can inherit nothing, being look-

ed upon as the fon of nobody, and fometimes called /^//.v/ nul^

lilts, (ometimes ^liuf populi (d). Yet he may gain a furname

by reputation (e), though he has none by inheritance. All

other children have their primary fettlement in their father's

parilh ; but a baftard in the parifh where born, for he hath

no father (f ). However, in cafe of fraud, as if a woman be

fent either by order of juftices, or comes to beg as a vagrant,

to a parifli which (he docs not belong to, and drops her baftard

there ; the baflard fhall, in the firfl: cafe, be fettled in the pa-

rifh from whence flie was illegally removed (g) ; or in the lat-

ter cafe, in the mother's own parilh, if the mother be appre-

hended for her vagrancy (h). The incapacity of a baftard con-

fifts principally in this, that he cannot be heir to any one, nei-

ther can he have heirs, but of his own body ; for being nulli-

usjiliusy he is therefore of kin to nobody, and has no anccf-

tor from whom any inheritable blood can be derived. A baf-

tard was alfo, in ftri(5lnefs, incapable of holy orders ; and^

though that were difpenfed with, yet he was utterly difqualifi-

ed from holding any dignity in the church (i) : but this doQrine

feems now obfolete ; and in all other refpefls, there is no dif-

tin6lion between a baftard and another man. And really any

other diftinflion, but that of not inheriting, which civil poli-

cy renders neccflfary, would, with regard to the innocent ofF-

fpring of his parent's crimes, be odious, unjuft, and cruel to

the laft degree : and yet the civil law, fo boafted of for its

equitable decifions, made baftards in fome cafes incapable even

of a gift from their parents (k). A baftard may, laftly, be

made legitimate, and capable of inheriting, by the tranfcen-

<ient power of an a6l of parliament, and not otherwife (1) : as

was done in the cafe of John of GaunL's baftard children, by a

ftatute of Richard the fecond.

(d) Firt. Je LL. c. 40, (Vi) Stat. 17 Geo. II. c. 5.

(e) Co. Liu. 3. (i) Fortefc. c. 40. 5 Rep. 58.

(f) Salk. 427. (k) Cod. 6. e.7. 5.

{gj Ibid, liu (I) 4lalhi6.

CtlA*-
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Chapter the seventeenth,
<

Of guardian and WARD.

THE only general private relation, now remaining fo be

difcuffed, is that of guardian and ward ; which bears ^
very near refemblance to the lafl:, and is plainly derived out of

it: the guardian being only a temporary parent ; that is, for fb

long time as tl^e ward is an infant, or under age. In examin-

ing this fpecies of relationfhip, I fhall firfl: confider the dif-

ferent kinds of guardians, how they are appointed, and their

power and duly : next, the different ages of perfons, as defi-

ned by the law : and, laftly, the privileges and difabilities

of an infant, or one under age and fubjeft to guardianfhip.

1. The guardian with us performs the office both of the

tutor and curator of the Roman laws ; the former of which

had the charge of the maintenance and education of the mi-

nor, the latter the care of his fortune ; or, according to the

language of the court of chancery, the tjitor was the com-

mittee of the perfon, the curator the committee of the eftaie.

But this office was frequently united in the civil law (a) ; as it

is always in our law with regard to minors, though as to luna-

t^s and idiots it is commonly kept diftinft.

(a) //. 16. 4- I.

Of
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Of the feveral fpccies of guardians, the firft are guardians

hy nature^ vi/.. the father and (in fome cafes) the mother of

the child. For, if an eftate be left to an infant, the father is

by common law the guardian, and muft account to his child

for the profits (b). And, with regard to daughters, it feems

by confl:ru6:ion of the ftatute 4 & 5 Ph. & Mar. c. 8. that the

father might by deed or will afllgn a guardian to any woman-

child under the age of fixteen ; and, if none be fo aHigned,

the mother fhall in this cafe be guardian (c). There are alfo

guardians for nurture (d) ; which are, of courfe, the father

or mother till the infant attains the age of fourteen years (e)

:

and, in default of father or mother, the ordinary ufually

affigns fome difcreet perfon to take care of the infant's perfo-

nal eftate, and to provide for his maintenance and education

(f). Next are guardians infocage, (an appellation which will

be fully explained in the fecond book of thefe commentaries)

who are alfo called guardians by the common law. Thefe take

place only when the minor is entitled to fome eftate in lands,

and then by the common law the guardianfhip devolves upon

his next of kin, to whom the inheritance cannot pofTibly de-

fcend ; as, where the eftate defcended from his father, in

this cafe his uncle by the mother's fide cannot poflibly inherit

this eftate, and therefore fliall be the guardian (g). For the

law judges it improper to truft the perfon of an infant in his

hands, who may by poflibility become heir to him ; that

there may be no temptation, nor even fufpicion of temptati-

on, for him to abufe his truft (h). The Roman laws proceed

on a quite contrary principle, committing the care of the

minor to him who is the next to fucceed to the inheritance,

prefuming that the next heir would take the beft care of an

eftate, to which he has a profpe6l of fucceeding: and this

they boaft to be "fumma providentia (i)." But in the mean time

(b) Co. Litt. 88. (h) Nunquam cujlodia alicujus tie jure
(c) 3 Rep. 35, alicui remanet^ de quo habeatur juf-
((i) Co. Litt. 88. ficio^ quod pojfit 'vel i-elit aliqusd jus it

(e) Moor. 738. 3 Rep. 38. ipfa haeredttate clamare. Glanv. /, 7,
(f) 2 Jones 90 a Lev. 163. f. 11.

(gjLiu. §. 1Z3. (i) Ff. 26.4. u

they
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:^hey feern to have forgotten, how much it Is the guardian's in-

tereil to remove the incumbrance of his pupil's hfe from that

cftate, for which he is fuppofed to have fo great a regard (k).

And this affords Fortefcue (1), and fir Edward Coke(m), an

ample opportunity for triumph ; they affirn-mg, that to com-
mit the cuftody of an infant to him that is next in fucceiHon, is

** quaft ag7iiim committere hipOy ad devorandum {n).^^ Thefe

guardians in focage, like thofe for nurture, continue only tiH

the minor is fourteen years of age ; for then, in both cafes, he

is prefumed to have difcretion, fo far as to choofe his own
guardian. This he may do, unlefs one be appointed by the

father, by virtue of the (latute 12 Car. II. c. 24. which, con-

fidering the imbecillity of judgment in children of the age of

fourteen, and the abolition of guardian{hip in chivalry (which

lafted till the age of twenty-one, and of which we fhall fpeak

hereafter) enads, that any father^ under age or of full age,

may by deed or will difpofe of the cuflody of his child, eitlier

born or unborn, to any perfon, except a pouifh recufant, either

in poffelTion or reverfion, till fuch child attains the age of one

and twenty years. Thefe are called guardians by Jlaiute, or

tejlamentary guardians. There are alfo fpecial guardians by

iiiftom of London, and other places (o) ; but they are particu-

lar exceptions, and do not fall under the general law.

The power and reciprocal duty of a guardian and ward are

the fame, pro tempore^ as that of a father and child ; and there-

fore I fuall not repeat them: but fhall only add, that the guardian,

-when the ward coines of age, is bound to give him an account

(k) The Romin falyrift was fully a- beancther'sgiurclian, who wasio enjoy

ware of ihis danger, when he put this the eftate after his cl-eath. (Potter's

private prayer into the mouth of a felfith Antiqu. b. i. c. 26.) And Charondas,

ruardian. anoihc;r of the Grecian leginalor<:, di-

- pupillum utlnanr, quern proximus. resiled that the inheritance fhould go to

hacres the father',: relations, but the educa-

Lnbello, expungavi. Perf. i.iz. tion of the child to the mother's ; that

(0 ^- 44- ^^^ guanlianfuip and right of iVxcef-

(r!i) 1 Inft. 83. f, fion might always be kept dillinil.

(n) Thii policy of our Englifli law is (Petit. Leg. Att. I. 6. /. 7.)

^.varranted by the wife iiiftitutions of So- (c) Co. Lilt. 88.

Job, who provided that r.o one (hculd

of
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of all that he has tranfafted on his behalf, and muft ani'wer for

all loffes by his wilful default or negligence. In order therefore

to prevent difagreeable contefts with young gentlemen, it has

become a pra£tice for many guardians, of large eftates efpe-

cially, to indemnify themfelves by applying to the court of

chancery, afting under its direflion, and accounting annually

before the ofBcers of that court. For the lord chancellor is,

by right derived from the crown, the general and fupreme

guardian of all infants, as well as idiots and lunatics ; that is,

of all fuch perfons as have not difcrelion enough to manage

their own concerns. In cafe therefore any guardian abufcs

his truu, the court will check and punifli him ; nay fometimes

proceed to the removal of him, and appoint another in his

ftead (q).

2. Let us next confider the ward, or perfon within age, for

whofe afTiftance and fupport thefe guardians are conftituted by

law ; or who it is, that is faid to be within age. The ages oF

male and female are different for different purpofes. A male at

twehe years old may take the oath of allegiance; ztfourteen is

at years of difcretion, and therefore may confent or difagree to

marriage, maychoofe his guardian, and, if his difcretion be ac-

tually proved, may make his teflamcnt of his perfonal effate; at

feventeen may be an executor ; and at tvoeniy-om is at his own

difpofal, and may aliene his lands, goods, and chattels. A female

alfo at fei}en years of age may be betrothed or given in mar-

riage ; at nine is entitled to dower ; at fvoelve is at years of

maturity, and therefore may confent or difagree to mar-

riage, and, if proved to have fufficient difcretion, may
bequeath her perfonal eflate ; at fourteen is at years of legal

difcretion, and may choofe a guardian ; 7X feventeen may be

ex-ecutrix ; and at twenty- one may difpofe of herfelf and her

lands. So that full age in male or female is twenty-one years,

which age is completed on the day preceding the anniverfary

of a perfon's birth (q) ; who till that time is an infant, and

fo filled in law. Among the antient Greeks and Romans ivomen

(p) t Sid. 414. I P.Will, 703. (q) Salk. 44. 625.

were
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were never of age, but fubje^l to perpetual guardianfliip (r),

itnlefs when married, " nifi convenij[fe?it in manum viri ;" and,

when that perpetual tutelage v/ore away In procefs of time,

we find that, in females as well as males, full age was not till

twenty-five vears (s). Thus, by the conftitution of different

kingdoms, this period, which is merely arbitrary, and jitris

pofitrj'i, is fixed at different times, Scotland agrees with En-

Hand in this point; (both probably copying from the old Saxon

conflitutions on the continent, which extended the age of mi-

nority " od aji77iini vigefinnim primujn, et eo iijquc juvenes juh
*' tutelam n-por.uni'") (1) but in Naples they are of full age at

r/oyjteen; in France, with regard to marriage, not till ibirty ;

and in Holland at twenty -five,

3. Infants have various privileges, and various difabilities ;

but their very difabilities are privileges; in order to fecure them

from hurting thenifelves by their own improvident affs.An in-

fant cannot be fued but under the protcdion, and joining the

name, of his guardian; for he is to defend him againfl: all at-

tacks as well by. law as othcruife (u) : but he may fue either

by his guardian, or procbein ony, his next friend who is not

his guardian. T\\\?: procbein cwj; may be any perfon who will

undertake the infant's caufe ; and it frequently happens, that

an infant, by his procbein amy, inftitutes a fuit in equity

againft a fraudulent guardian. In criminal cafes, an infant

of the age of fourteen years may be capitally puniflied for any

capital offence (w) : but under the age of fcjen he cannot.

The period between y^-y^^z and fourteen is fubjeft to much un-

certainty : for the Infant fhail, generally fpeaking, be judged

primafacie innocent ;
yet if he was doU capax^ and could dif-

cern between good and evil at the time of the offence commit-

ted, he may be convicted and undergo judgment and execu-

tion of death, though he hath not attained to years of puberty

(1) Pott. Aniiqu. b. 4. c. 11. Q\c.^ro king, as well a? the fubjctl, arrives at

Mureu. 12. 'nil age in modern Sweden. Mod>.

(;) IrJ}. I. 2,3. I. Un. Hift. xxxiii. -iio.

(l) t'tiernhooi^ tie jure Suesnum. I. 1. (ii) Co. Litt. 135.

c. X. This is alfo the period when the (w) i Hal. P. C. 25.

or
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or discretion (x). And fw Matthew Hale g'ves us two inflante?,

one of a girl ot thirteen, who was burned for killing her mil-

trefs ; another of a boy ftiil younger, that had killed his compa-

nion, and hid himfclf, who was hanged; for it appeared by jiis

iiiding that he knew he had done wrong, and could difcern be-

tween good and evil : and in fuch cafes the maxim of law is,

that malitia fupplet aetatem. So alfo, in much more modern

times, a boy of ten years old, who was guilty of a heinous mur-

der, was held a proper fubjeQ: for capital punifliment, by the

opinion of all the judges (y).

With regard to eflates and civil property, an infant hath

many priv 1-ges, which will be better underftood when we come

to treat more particularly of thofe matters : but this may be

faid in general, that an infant fliall lofe nothing by non-claim,

or neglefl of demanding his right ; nor Ihall any other hiches

or negligence be imputed to an infant, except in fome very

particular cafes.

It is generally true, that an infant can neither aliene iiis

lands, nor do any legal aft, nor make a deed, nor indeed any

manner of contract, that will bind him. But flill to all thefe rules

there are fome exceptions
;

p-art of which were juft now men-

tioned in reckoning up the different capacities which theyallume

at different ages : and there are others, a few of which it may
not be improper to recite, as a general fpecimen of the whole.

And, firii:, it is true, that infants cannot aliene their effates ;

but infant truffces, or mortgagees, areenal)led to convey, under

the dircftion of the court of chancery or exchequer, the eflates

they hold in truff or mortgage, to fuch perfon as the court fhall

anpoint(z). Alfo it is generally true, that an infant can do no legal

a6\: yet an infant, who has an advow'bn, may prcfcnt to the

benefice when it becomes void (a). For the law in this cafe dif-

penfes with one rule, in order to maintain others of far greater

(x) I Hal. p. C. 2,6. [r) Star. 7 Ann. c. 15.

(y) Folk-r. 7i. (a) Co. Liu, 172.

Vol, I. G g confe-



4.66 'The Rights Book I.

confequence: it permits an infant to prefent a clerk (who, if

unfit, may be rejeded by the bifhop) rather than either fuffer

the church to be unferved till he comes of age, or permit the

infant to be debarred of his right by iapfe to the bifhop. An
infant may alfo purchafe lands, but his purchafe is incomplete ;

for, when he comes to age, he may either agree or difagree

to kt, as he thinks prudent or proper, without alleging any

reafon ; and fo may his heirs after him, it he dies without

having completed his agreement (b). It is, farther, generally

true, that an infant, under twenty-one, can make no deed

but what is afterwards voidable : yet in fome cafes (c) he may

bind himfelf apprentice by deed indented, or indentures, for

feven years ; and (d) he may by deed or will appoiiit a guar-

dian to his children, if he has any. Laftly, it is generally

true, that an infant can make no other conlrafl that will bind

him : yet he may bind himfelf to pay for his necefiliry meat,

drink, apparel, phyfic, and fuch other neceffaries ; and like-

wife for his good teaching and inftruQion, whereby he may

profit himfelf afterwards (e). And thus much, at prefent^

for the privileges and difabilities of infants,

(b) Co. Litt. 2. (rf) Stat, iz Car, II. c. 24.

(c) Stat, 5 Eliz. c. 4. 43 Eli:, c. 1. (e) Co, L'ut. 17a,

Cro. Car. 179.

Chapter
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Chapter the eighteenth.

Of corporations.

WE have hitherto confidered perfons in their natural ca-

pacities, and have treated of their rights and duties.

But, as all perfonal rights die with the perfon ; and, as the

neceflary forms of inverting a feries of individuals, one after

another, with the fame identical rights, would be very incon-

venient, if not impra6licable; it has been found necelTary,

when it is for the advantage of the public to have any particu-

lar rights kept on foot and continued, to conftitute artificial

perfons, who maintain a perpetual fucceiTion, and enjoy a kind

of legal immortality.

These artificial perfons are called bodies politic, bodies cor-

porate, (corpora corporata) or corporations : of which there is a

great variety fubfifting, for the advancement of religion, of

learning, and of commerce ; in order to preferve entire and

for ever thofe rights and immunities, which, if they were

granted only to thofe individuals of which the body corpo-

rate is compofed, would upon their death be utterly lofl and

extinft. To fhew the advantages of thefe incorporation?,

let us confider the cafe of a college in either of our uni-

verfities, founded ad Jliidendiim et orandmny for the encou-

ragement and fupport of religion and learning. If this was'

a

mere voluntary affembly, the individuals which compofe it

might indeed read, pray, ftudy, and perform fcholaflic exer-

cifes together, fo long as they could agree to dofo; but they

G g 2 could
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could neither frame, nor receive, any laws or rules of the'tr

conduft ; none at leafl, which would have any binding force,

for want of a coercive power to create a fufRcient obligation.

Neither could they be capable of retaining any privileges or

irnmunities : for, if fuch privileges be attacked, which of all

this unconneded aflembiy has the right, or ability, to defend

them ? And, when the) are difperled by death or otherwife,

how fliall they transfer thefe advantages to another fet of ftu-

dents, equally unconnected as thernfelves ? So alfo, with re-

gard to holding edates or other property, if land be granted for

the purpofes of religion or learning to twenty individuals not

incorporated, there is no legal way of continuing the property

to any other perfons for the fame purpofes, but by endlefs con-

veyances from one to the other, as often as the haneis are

changed. But, when they are confolidated and united into a

corporation, they and their fucceflors are then confidered as

one perfon in law : as one perfon, they have one will, which

is collefted from the fenfe ot the majority of the individuals

:

this one will may eflablilli rules and orders for the regulation of

the whole, which are a fort of municipal laws of this little

republic ; or rules and ilatutes may be prefcribed to it at its

creation, which are then in the place of natural laws : the pri-

vileges and immunities, the eftates and poffeflions, of the cor-

poration, when once vefled in them, will be for ever vefled,

without any new conveyance to new lucceffions ; for all the indi-

vidual members that have exifted from the foundation to the pre-

fent time, or that fhall ever hereafter exift, are but one perfon in

law, a perfon that never dies: in like manner as the riverThames

is flill the fame river, though the parts which compofe it are

changing every inftant.

The honour oforiglnally inventing thefe political conftitutions

entirely belongs to the Romans. They were' introduced, as

Plutarch fays, by Nnma ; who finding, upon his accefTion, the

city torn to pieces by the two rival factions of Sabines and Ro-

mans, thought it a prudent and politic meafure, to fubdivide thefe

tv/o into many fmaller ones, by inlV.tutir.g feparate locieties of

every
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every manual trauc and profeflion.lhey were afterwards much
confidcred by the civil law(a), in which they were called iini-

'verfttatesy as forming one whole out of many individuals ; or

collegia f from being gathered together : they were adopted alfo

by the canon law, lor the maintenance of ecclefiaftical dif-

cipline ; and from them our fpiritual corporations are derived.

But our laws haveconfiderably refined and improved upon the

invention, according to the ufual genius of the Englifh nation :

particularly with regard to folc corporations, confilliing of one

pcrfon only, of which the Roman lawyeis had no notion ; their

maxim being that, ^' (res Jcici!i?ii cjllegium [h).'' Though they

held, that if a corpoiation, originally confiding of three perfons,

be reduced to one, ^'Ji iini'ver/haf adunum redit^^ it may flill

fubfifl as a corporation, " etJlet nomen univerfitatis (c)."

Before we proceed to treat of the feveral incidents of cor-

porations, as regarded by the laws of England, let us firfl; take

a view of the feveral forts of them ; and then we fliall be better

enabled to apprehend their refpe<5live qualities.

The firfi: divifion of corporations is into ass^re^rate and fok.

Corporations aggregate confiil: of many perfons united together

into one lociety, and are kept up by a perpetual fucceffion of

members, fo as to continue for ever : of which kind are the

mayor and commonaliy of a city, the head and fellows ol' a col-

lege, the dean and chapter of a cathedral church. Corporations

fole confift of one perfon only and his fucceflbrs, in fome parti-

cular flation, who are incorporated by law, in order to give them

fome legal capacities and advantages, particularly that of perpe-

tuity, which in their natural perfons they could not have had.

In this fenfe the king is a fole corporation (d) : fo is a bifhop; fo

are fome deans, and prebendaries, diftinQ: from their feveral

chapters : and fo is every parfon and vicar. And the nec^fTity,

or at leaft ufe, of this inllitution will be very apparent, if we

(a) Ff / 3 ^ 4. per tot. (c) Ff. 3. 4. 7.

Ibj Ff. 50. 16. 8, (d) Co. Lut. 43.

G g 3 confider
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confider the cafe of a parfon of a church. At the original endow-

ment of parifh churches, the freehold of the church, the church-

yard, the parfonage houfe, the glebe, and the tithes of the pa-

rilh, were vefled in the then parfon by the bounty of the donor,

as a temporal recompenfe to him for his fpiritual care of the in-

habitants, and with intent that the fame emoluments fhould ever

afterwards continue as a recompenfe for the fame care. But how
was this to be eflFe6led? The freehold was vefted m the parfon;

and, if we fuppofe it vefted in his natural capacity, on his death

it might defcend to his heir, and would be liable to his debts and

incumbrances : or, at befl, the heir might be compellable, at

fome trouble and expenfe, to convey thefe rights to the fucceed-

ing incumbent. The law therefore has wifely ordained, that the

parfon quatenus parfon, fhall never die, any more than the king,

by malcing him and his fucceffors a corporation.By which means

all the original rights of the parfonage are preferved entire to

the fuccefibr : for the prefent incumbent, and his predeceffor

who lived feven centuries ago, are in law one and the fame

perfon ; and what was given to the one was given to the other

alfo.

Another divifion of corporations, either fole or aggregate,

is into ecclejtajlical and/^v. Ecclefiaftical corporations are where

the members that compofe it are entirely fpiritual perfons; fuch

as bifliops ; certain deans, and prebendaries ; all archdeacons,

parfons, and vicars ; which are fole corporations : deans and

chapters at prefent, and formerly prior and convent, abbot and

monks, and the like, bodies aggregate. Thefe are erefted for

the furtherance of religion, and perpetuating the rights of the

church. Lay corporations are of two forts, f/i//7and eleemof^nary.

The civil are fuch as are erefted for a variety of temporal purpo-

fes. The king, for inftance, is made a corporation to/prevent in

general the poffibility of '^ninterregmwi or vacancyof the throne,

and to preferve the polTeffions of the crown entire; for, imme-
diately upon the demife of one king, his fuccefibr is, as we have

formerly feen, in full poflefTion of the regal rights and dignity.

Otherlay corporationsare erected for the good government of a

town
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town or particular diflrid, as a mayor and commonalty, bailiff

and burgeffes, or the like : fome for the advancement and regu-

lation of manufaaures and commerce; as the trading compa-

nies of London, and other towns : and fome for the better car-

rying on of divers fpecial purpofes; as church wardens, for con-

fervation of the goods of the parifh ; the college of phyficians

and company of furgeons in London, for the improvement of

the medical fcience ; the royal fociety of antiquarians, for pro-

moting the ftudy of antiquities. And among thefe I am in-

clined to think the general corporate bodies of the univerfitics

of Oxford and Cambridge mufl: be ranked: for it is clear they

are not fpiritual or ecclefiaftical corporations, being compofed

of more laymen than clergy : neither are they eleemofynary

foundations, though ftipends are annexed to particular magi-

flrates and profeflbrs, any more than other corporations where

the afting officers have (landing falaries ; for thefe are rewards

pro opera et labore^ not charitable donations only, fince every

llipend is preceded by fervice and duty : they feem therefore to

be merely civil corporations. The eleemofynary fort are fuch

as are qonftituted for the perpetual diftribution of the free

alms, or bounty, of the founder of them, to fuch perfons as

he has direfted. Of this kind are ail hofpitals for the main-

tenance of the poor, fick, and impotent ; and all colleges, both

in our univerfities and out{&) of them: which colleges are found-

ed for two purpofes ; i. For the promotion of piety and learn-

ing by proper regulations and ordinances. 2. For imparting af-

fiftance to the members of thofe bodies, in order to enable them

to profecute their devotion and ftudies with greater eafe and

afliduity. And all thefe eleemofynary corporations are, ftriSly

fpeaking, lay and not ecclefiaftical, even though compofed of

ecclefiaftical perfons (f), and although they in fome things par-

take of the nature, privileges, and reftridions of ecclefiaftical

» bodies.

(e) Such as at Manchefter, Eton, (f) i Lord Raynn. 6.

.Wincheller, (^c,

G g4 Having
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Having thus marfhalled the feveral fpecies of corporations,

let us next proceed to confider, i. How corporations, in general,

may be created. 2. What are their powers, capacities, and in-

capacities. 3. How corporations are vifited. And 4. How
they may be diffolved.

I. Corporations, by the civil law, feem to have been

created by the mere ^3., and voluntary affociation of their mem-
bers; provided fuch convention was not contrary to law, for then

it was illicitum collegium (g). It does not appear that the prince's

confent was neceflary to be aftually given to the foundation of

them ; but merely that the original founders of thefe voluntary

and friendly foe eties (for they were little more than fuch) fhould

not efcablilh any meetings in oppofition to the laws of the flate.

But, with us in England, the king's confent is abfolutely ne-

ceflary to the eredion of any corporation, either impliedly or

exprefsly given. The king's implied confent is to be found in

corporations which exift by force of the common law, to which

our former kings are fuppofed to have given their concurrence;

common law being nothing elfe but cuftom, arifing from the

univerfal agreement of the whole community. Of this fort

are the king himfelf, all bifhops, parfons, vicars, church-

wardens, and fome others ; who by common law have ever

been held (as far as our books can (hew us) to have been

corporations, virtute officii : and this incorporation is fo in-

feparably annexed to their offices, that we cannot frame

a complete legal idea of kny of thefe perfons, but wc

mufl: alfo have an idea of a corporation, capable to tranf-

mit his rights to his fucceffors, at the fame time. Another me-

thod of implication, whereby the king's confent is prefumed, is

as to all corporations by prefeription, fuch as the city of Lon-

don, andmanyothers(h), which have exifted as corporations, time

(g) Ff. 47. iz. I. Neque fccietas, ne- cipalibus confiituti

que collegium, neque hvjufmoJt corpus tur. Ff. 3. 4. i.

pajjin omnibus habere conceditur \ vam (h) Z Intl. 3 30

tionihus ea res coerce-

I.

_i,

et Ugibus, et J'enatus ccnjullis, et prin-

whereor
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whereof the memory of man runneth not to the contrary; and'

therefore are looked upon in law to be well created. For

though the members thereof can fhew no legal charter of in-

corporation, yet in cafes of fuch high antiquity the law pre-

fume3 there once was one ; and that by the variety of acci-

dents, which a length of time may produce, the charter is loll

or deflroyed. The methods, by which the. king's confent is

exprefsly given, are either by a6l of parliament or charter.

By a6l of parliament, of which the royal aflent is a neceffary

ingredient, corporations may undoubtedly be created (i) : but

it is obfervable, that mod: of thofe ftatutes, which are ufually

cited as having created corporations, do either confirm fuch as

have been before created by the king ; as in the cafe of the

college of phyficians, eretled by charter 10 Hen. VII J. (k),

which charter was afterwards confirmed in parliament (I); or,

they permit the king to ereQ: a corporation in Juturo with fuch

and fuch powers ; as is the cafe with the bank of England (m),

and the fociety of the Britifh fifhery (n). So that the imme-

diate creative a6; is ufually perforfned by the king alone, in vir-

tue of his royal prerogative (o).

All the other methods therefore whereby corporations exifl:,

by common law, by prefcription, and by aft of parliament,

are for the mofl; part reducible to this of the king's letters pa-

tent, or charter of incorporation. The king's creation may
be performed by the words " creamus^ erigimus, fundamusi
** incorporamus^* or the like. Nay it is held, that if the king

grants to a fet of men to have gildam mercatoriam^ a mercan-

tile meeting or aflembly (p), this is alone fufficient to incorpo-

rate and cftablilh them for ever (q).

(i) 10 Rep. 29. I Roll. Abr. 512. a fraternity, derived from the verb

(k) 8 Rep. 114. Jilb-in to pay, becaufe every man paid

(I) 14 & r<; Hen. VIII. c. 5. Ins fhare towards the expences of the

(m) Stat. 5 & 6 W. & M. c. 20. community. And hence their place of

(n) Siat. 13 Gc). II. c. 4. meeting is frequently called the Giid-

(o) See pag. 272. hall.

(pj Qiiti liguititd among the Saxons (q) 10 Rep. 30. i Roll. Air. 313.

The
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The parliament, we obferved, by its abfolute and tran-

fcendent authority, may perform this, or any other a£t what-

foever : and a£lually did perform it to, a great extent, by fta-

tute 39 Eliz. c. 5. which incorporated all hcfpitals and houfes

of correftion founded by charitable perfons, without farther

trouble : and the fame has been done in other cafes of charita-

ble foundations. But otherwife it is not ufnal thus to intrench

upon the prerogative of the crown, and the king may prevent

it v/hen he pleafes. And, in the particular inflance before-

mentioned, it was done, as fir Edward Coke obferves (r), to

avoid the charges of incorporation and licences of mortmain

in fmall benefaftions ; which in his days were grown fo great,

that they difcouraged many men from undertaking thefe pious

and charitable works.

The king (it is faid) may grant to a fubje6t the power of

creiS^ing corporations (s), though the contrary was formerly

held (t) : that is, he may permit the fubje£l: to name the per-

fons and powers of the corporation at his pleafure ; but it is

really the king that ereQs, and the fubjeft is but 'the inftru-

ment : for though none but the king can make a corporation,

yet qui facit per alium, facit per fe (v). In this manner the

chancellor of the univerfiiy of Oxford has power by charter

to ereft corporations ; and has aQually often exerted it, in the

ereftion of feveral matriculated companies, now fubfifting, of

tradefmen fubfervient to the fludents.

When a corporation is erected, a name muft be given it

;

and by that name alone it mufl fue, and be fued, and do all legal

a6ls; though a very minute variation therein is not material (u).

Such name is the very being of its conftltution ; and, though it

is the will of the king that crefls the corporation, yet the name
is the knot of its combination, without which it could not per-

form its corporate funiEtions (w). The name of incorporation,

(r) 2 Inft. 72a. (v) 10 Rep, 33.
(s) Bro. Jbr. tit. Prerog. 53. Vincr. (u) Ibid. I2i,

Prerog.W.'p\.i6. (w) Gilb, KiO. C, P. i8i.
(t) Yearbook, a Hen. VI!. 13.

fava
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fays f;r Edward Coke, is a proper name, or name of bap-

tiim ; and therefore when a private founder gives his college

Of hofpital a name, he docs it only as a godfather ; and by .,

that fame name the king baptizes the incorporation (x).

II, After a corporation is fo formed and named, it ac-

quires many powers, rights, capacities, and incapacities, which

we are next to confider. Some of thele are neceffarily and in-

feparably incident to every corporation ; which incidents, as

foon as a corporation is duly erected, are tacitly annexed of

courfe (y). As, i. To have perpetual fucceflion. This is

the very end of its incorporation (zj ; and therefore all aggre-

gate corporations have a power neceffarily implied of elefl;ing

members in the room of fuch as go off (a). 2. To fiie or be

fued, implead or be impleaded, grant or receive, by its cor-

porate name, and do all other a<5ts as natural perfons may.

3. To purchafe lands, and hold them, for the benefit of them-

felves and their fucceffors : which two are confequcntial to the

former. 4. To have a common feal. For a corporation, be-

ing an invifible body, cannot maniteft its intentions by any per-

fonal aclor oral difcoorfe: it therefore acts and fpeaksonly by

its common feal. For, though the particular members may
exprefs their private confents to any aft, by words, or figning

their names, yet this does not bind the corporation : it is the

fixing of the feal, and that only, which unites the feveral af-

fents of the individuals, who compofe the community, and

make one joint affent of the whole (b). 5. To make by-laws or

private ftatutes for the better government of the corporation;

which are binding upon themfelves, unlefs contrary to the laws

of the land, and then they are void. This is alfo included by

law in the very a£t of incorporation (c) : for, as natural reafon is

given to the natural body for the governing it, fo by-laws or fta-

tutes are a fort of political reafon to govern the body politic.

(x) i« Rep. 28. . (a) I RoH. Abr. 514.

(y) lit J. 30 Hob. zit. (b) Dav. 44. di,

(z) 10 Rep. 2.6. (c) Hob, in.

And
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And this right of making by-law3 for their own government,

not contrary to the law of the land, was allowed by the law of

the twelve tables at Rome (d). But no trading company is,

with us, allowed to make by-laws, which may affect the

king's prerogative, or the common profit of the people, un-

der penalty of 40/. unlefs they be appioved by tlie chancellor,

trealurer, and chief juflices, or the judges of aflife in their cir-

cuits : and, even though they be fo approved, ftill if contrary

to law they are void (c). The'e five powers are infeparably

incident to every corporation aga^regate : for two of them,

though they may be praftifed, yet are very unneceffary to a

corporationyi/^; "viz. to have a corporate feal to teflify his

fole afient, and to make llatutes for the regulation of his owri

conduft.

TherF- are alfo certain privileges and difabilities that attend

an aggregate corporation, and are not applicable to luch as are

fole; the rcalon of them ccafing, and of courfe tlie law. It

mull: always appear by attorney ;• for it cannot appear in per-

fon, being, no fir I'ldward Coke fays (f), invifible, and exift-

ing only In intendment and confiJeration of law. It can nei-

ther maintain, or be made defendant to, an action of battery,

or fuch like perfonal injuries ; for a corporation can nerther

beat, nor be beaten, in its body politic (g). A corporation

cannot commit treafon, or felony, or other crime, in its cor-

porate capacity (h) : though its members may, in their di-

iVm8: individual capacities (i). Neither is it capable of fuiFer-

inii; a traitor's or felon's punifhment, for it is net liable to cor-

poral penalties, nor to attainder, forfeiture, or corruption of

blood. It cannot be executor or adminilirator, or perform

any perfonal duties ; for it cannot take an oath for the due exe-

cution of the office. It cannot be feifed of lands to the u?e of

another (]) ; for fuch kind of confidence is foreign to the end of

{i\) Sc^ales Ic^em quam <vckttt, dum (i) The civil law alfo ordains, that

r.c CjitiJ ex publico lege coirumfant, fi- for the mifliehaviuur ot a Lioriy coipo-

li fcrunto. rate, the dire<flors only fliall bo anfwrr-

(e) Slat. 19 Hen. VII. c 7. 11 Rep. able in their perlbnal capacities. Ff. 4.

S4 3- '5-

(f) 10 Rep. 32. (j) Bro. /Ihr. tit. FeoJIm. al. ujis.

(g) Bro. Abr, tit. drpsraiion. C^. 40. Eacon of uf^s. 347.

fh) JO Rep. 32.

its



Ch. i8. 0/ P E R s o K s. 477
its inftitution. Neither can it be conimitttcl to pri'on (k) ; i-or

its exigence being ideal, no m:in can appiehend or arrcll it.

And therefore alfo it cannot be outlawed; for outlawry always

fuppofes a precedent right of arrefting, which has been defeat-

ed by the parties abfcondirg, and that alfo a corporation can-

not do : for whicii reafon the proceedings 10 compel a corpo-

ration to appear to anyfuitby attorney, arc always by diftrefs

on their lands and goods (1). Neither can a corporation be ex-

communicated ; for it has no foul, as is gravely obferved by

fir Edward Coke (m): and therefore alfo it is not liable to be

fiimmoned into the ecclefiaftical courts upon any account ; for

tiiofe courts a6ts on\y pro falute aru'mae, and their fentences can

only be enforced by fpiritual cenfures : a confideration, which,

carried to Its full extent, would alone demonflrate the impro-

priety of thefe courts interfering in any temporal rights what-

joever.

There are alio other incidents and powers, \vhich belong

to fome fort of corporations, and not to others. An aggregate

corporation may take goods and chattels for the benefit of

themfelves and their fucceflbrs, but a fole corporation cannot

(n) : for fuch moveable property is liable to be loll: or imbez-

2,led, and would raife a multitude of dilputes between the fuc-

ceffor and executor ; which the law is careful to avoid. In

ecclefiaftical and eleemofynary foundations, the king or the

founder may give them rules, laws, flatutes, and ordinances,

which they aie bound to obferve: but corporations merely la^'

conftituted for civil purpofes, are fubjett to no particular fta-

tutes; but to the common law, and to their own by-laws,

not contrary to the laws of the realm (o). Aggregate corpo-

rations alfo, that have by their conftitution a head, as a dean

warden, mafter, or the like, cannot do any acts during the

vacancy of the headfhip, except only appointing another : nei-

ther are they then capable of receiving a grant ; for fuch corpo-

ration is incomplete v/ithcut a head (p). But there may be a cor-

{k)Plowd. 578. (n) Co, T.itt. 45.
(i) Bro. Jbr. til. Corpcraticn. ji. (->) Lord Raym. 8.

Outla-u.ry -.i. (p) Co. Litl. 263, 164.
(m) 10 Rej). 32.

poration
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poration aggregate conflituted without a head (q) : as the ooK

iegiate church ot Southv/ell in Nottinghamfhire, which confifts

onlv of prebendaries ; and the governors of the Charter-houfe,

London, who have no prefident or fuperior, but are all of

equal authority. In aggregate corporations alfo the aS of the

maicr part is efteemed the a6t of the whole (r). By the civil

law this major part muft have confifted of two thirds of the

•whole ; elfe no aft could be performed (s); which perhaps may

be one reafon why they required three at leafl to make a cor-

poration. But, with us, any majority is fufficient to deter-

mine the a<3: of the whole body. And whereas, notwithftand-

ing the law uood thus, fome founders of corporations had made

llatutes in derogation of the common law, making very fre-

quently the unanimous aflfent of the fociety to be necefiary to

any corporate aft; (which king Henry VIII. found to be a

' great obftruction to his projefted fcheme of obtaining a furren-

der of the lands of ecclefiaftical corporations) it v/as therefore

enaSed by ftatute 33 Hen. VIII. c. 27. that all private flatutes

fliall be utterly void, whereby any grant or ele£tion, made by

the head, with the concuiTence of the major part of the body,

is liable to be cbftru£ted by any one or more, being the mino-

ritv : but this {latute extends not to any negative or neceffary

voice, given by the founder to the head of any fuch focietv.

W^E before obferved, that it was incident to every corpo-

ration to have a capacity to purchafe lands for themfelvcs

and fucceflbrs : and this is regularly true at the common law

(t). But they are excepted out of the ftatute of wills (u)

;

fo that no devife of lands to a corporation by will is good

:

except for charitable ufes, by flatute 43 Eliz. c. 4. (w).

And alfo by a great variety of ftatutes (x), their privilege even

of purchafing from any living gran^or is greatly abridg-

ed • fo that now a corporation, either ecclefiaftical or lay,

{a) 10 Rep. 30. (u) 34 Hen. VIII. c. 5.

(r)Bio. Jbr. tit. Corpsratioit. 31. 34. (w) Hob. 136.

(s) Ff. 3- 4- 3- ('') From magna carta^ 9 Hen. Ill,

mufl
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muft have a licence from the king to purchafe (y), before they

can exert that capacity which is veftcd in them by tbc com-

mon law : nor is even this in all cafes fufficient. Thefe lla-

tutes are generally- called the ftatutes of mortmain ; all pur-

chafes made by corporate bodies being faid to be purchafes in

mortmain, /// niortua manu : for the reafon of which appellati-

on fir Edward Coke (z) offers many conjeflures ; but there is

one which feems more probable than any that he has given us

:

njiz. that ihefe purchafes being ufually made by ecclef.aftical

bodies, the members of which (being pofTeflfed) were reckoned

dead perfons in law, land therefore, holden by them, might

with great propriety be faid to be held in mirtua manu,

I SHALL defer the more particular expofition of thcfe fla-

tutes of mortmain, till the next book of thefe commentaries,

when we fliall confider the nature and tenures of eiiates ; and

alfo the expofition of thofe difabling llatutes of queen Eliza-

beth, which reftrain fpiritual and eleemofynary corporations

from aliening fuch lands as they are at prefipnt in legal poirefii-

on of: only mentioning them in this pLicc, fop" the fake of

regularity, as flatutable incapacities incident and relative to

corporations.

The general (duties of all bodies politic, confidered in their

corporate capacity, may, like thofe of natural perfons, be re-

duced to this fingle one ; that of a61ing up to the end or tk-

fign, whatever it be, for which they vvcie created by tlitir

founder.

RI. I PROCEED therefore next to inquire, how thefe corpo-

rations may be vifited. For corporations being compofed of indi-

vidaals, fubjed to human frailties, are liable, as well as private

perfons, to deviate from the end of their inftitution. And for that

reafon the law has provided proper perfons to vifit, enquire into,

and correct allirregularities that arife in fuch corporations,either

(y) By the civil law a cnrpoi-ation fulnixut:: ftt^ haeredttateir cafere ncn
was incapjolt of taking landr, unlels 'pc£e, dubium non fjl . Cad. 6 3.4.8,
by Ipecial priv ikge from the emperor : (z) i Infl. z.

caUegium, ft ni,lh fpectali fnvtkgto

fclc
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fole or aggregate, and whether ecclefiaflical, civil, or elee-

inofynaiA. With regard to all ecclefiaftical corporations, the

ordinary is their vifitor, fo conftituted by the canon law, and

from thence derived to usj The pope formerly, and now the

king, as fupreme ordinary, is the vifitor of the arch-billiop

or metropolitan ; the metropolitan has the charge and coercion

of all his fufFragan bifhops ; and the bifliops in their feveral

diocefes are in ecclefiaftical matters the vifitors of all deans

and chapters, of all parfons and vicars, and all other fpiritual

corporations. With refpeft to all lay-corporations, the foun-

der, his heirs, or afligns, are the vifitors, whether the foun-

dation be civil or eleemofynary ; for in a lay incorporation the

oruiiiary neither can or ougljit to. vifit (a).

I KNOW it is generally faid, that civil corporations are fub-

jeQ: to no vifitation, but merely to the common law of the

land ; and this fhall be prefently explained. But, firft, as I

have laid it down as a rule that the founder, his heirs, or af-

figns, are the vifitors of all lay-corporations, let us enquire

what is meant by the founder. The founder of all corporations

in the ftri6:eft and original fenfe is the king alone, for he only

can incorporate a fccietv; and in civil corporations, fuch as

mayor and commonalty, £iff. where there are no polTeflions or

endowments given to the body, there is no founder but the

king : but in eleemofynary foundations, fuch as colleges and

hofpitals, where there is an endovvment of lands, the law dif-

ringuifhes, and makes two fpccies of foundation ; the one furt-

daiio incipiens, or the incorporation, in which fenfe the king is

the general founder of a'l colleges and hofpitals; iheother/v;/-

datio perficienf, or the dotation of it, in which fenfe the firft

gift of the revenues is the foundation, and he who gives them

is in law the founder: and it ism this laft fenfe that we gene-

rally call a man the founder of a college or hofpital (b). But

here the king has his prerogative : for, if the king and a pri-

vate man join in endowing an eleemofynary foundation, the

king alone ihiail be the founder of it. Ard, in general, the

king being the fole founder of civil corporations, and the eu-

(0 10 Rep. 31. (b) Ihid. 33.

dower
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dower the perficient founder of all eleemofynary ones, the

right of vifitation of the former refults, according to the rule

laid down, to the king ; and of the latter, to the patron or en-

dov/er.

The king being thus conflituted by law the vifitor of all ci-

vil corporations, the law has alio appointed the place, where-

in he (hall exercife this jurifdiftion : which is the court of

king's bench ; where, and where only, all mifbehaviours of

this kind of corporations are enquired into and redreffed, and

all their controverfies decided. And this is what I underftand

to be the meaning of our lawyers, when they fay that thefe

civil corporations are liable to no vifitation ; that is, that the

law having by immemorial ufage appointed them to be vifited

and infpefled by the king their founder, in his majefty's court

of king's bench, according to the rules of common law, they

ought not to be vifited elfewhere, or by any other authority (c).

And this is fo flriflly true, that though the king by his letters

patent had fubjefted the college of phyficians to the vifitation

of four very refpeflable perfons, the lord chancellor, the two

chief juflices, and the chief baron ; though the college had ac-

cepted this charter with all poflible marks of acquiefcence, and

had afted under it for near a century
;
yet, in 1753, the au-

thority of this provifion coming in difpute, on an appeal pre-

ferred to thofe fuppofed vifitors, they direfled the legality of

their own appointment to be argued : and, as this college was

merely a civil and not an eleemofynary foundation, they at

length determined, upon feveral days folemn debate, that

they had no jurifdiflion as vifitors ; and remitted the appel-

lant (if aggrieved) to his regular remedy in his majefty's court

of king's bench.

As to eleemofynary corporations, by the dotation the founder

and his heirs are of common right the legal vifitors, to fee that

that property is rightly employed, which would otherwife have

(c) This notion is perhaps too refin - where no fpeclal vifitor is appointed,

cd. The couit of king's bench, Irom Bui, as itc judgments are liable to be

its general luperintcndent authority reverfeU by writs ot' error, it wants one-

where other juiifdictiuns are defit ient, of the eireniial marks of vifuatorial

his power to regulate all corporations pcV/er.

Vol. I. H h defcended
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defcended to the vifitor himfelf : but, if the founder has ap-

pointed and afligned any other perfon to be vifitor, then his

aflignee fo appointed is invefled with all the founder'^s power,

in exclufion of his heir. Eleemofynary corporations are chief-

ly hofpitals, or colleges in the univerfity. Thefe were all of

them confidered by the popifh.clergy, as of mere ecclefiaftical

jurifdiQion: however, the law of the land judged otherwife ;

and, with regard to hofpitals, it had long been held (d), that

if the hofpital be fpiritual, the bifhop fhall vifit ; but if lay,

the patron. This right of lay patrons was indeed abridged by

ftatute 2 Hen. V. c. i. which ordained, that the ordinary

fhould vifit «// hofpitals founded by fubjeds ; though the king's

right was referved, to vifit by his commiflioners fuch as were

of royal foundation. But the fubjeft's right was in part refto-

red by ftatute 13 Eliz, c. 5. which direds the billiop to vifit

fuch hofpitals only, where no vifitor is appointed by the foun-

ders thereof: and all the hofpitals founded by virtue of the fta-

tute 39 Eliz. c. 5. are to be vifited by fach pcrfons as ftiall be

nominated by the refpeflive founders. But ftill, if the foun-

der appoints nobody, the biftiop of thediocefe muil vifit (e).

Colleges in the unlverfities (whatever the common law

may now, or might formerly, judge) were certainly confider-

ed by the popifii clergy, under whofe direction they were,

as ecclefsajlical, or at lead as clerical^ corporations ; and

therefore the right of vifitation was claimed by the or-

dinary of the di'^cefe. This is evident, becaufe in ma-
ny of our mofi: antient colleges, where the founder had a

mind to fubjc8: them to a vifitor of his own nomination,

he obtained for ih it purpofe a papal bulle to exempt them from

the jurifdiflion of the ordinary \ feveral of which are ftill'

preferved in the archives of the refpe£live focieties. And I have

reafon to believe, that in one of our colleges, (wherein the

bifliop of the diocefe, in which Oxford was formerly compriz-

ed, has immemorially exercifed vifitatorial authority) there is

no fpecial vifitor appointed by the college ftatutes ; fo that the

billiop's interpofition can be afcribed to nothing elfe, but his fup-

(vi) Yearbook, 8 EJv/. III. a8. 8 Afl". 29. (?) a Inft. 725.

pofed
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pofed title as ordinary to vifit this, among other eclefiaftical

foundations. And it is not impoffible, that the number ot col-

leges in Cambridge, which are vifitcd by the bifliop of Ely,

may in part be derived from the fame original.

But, whatever might be formerly the opinion of the clergy,

it is now held as eftablifhed common law, that colleges are lay

corporations, though fometimes totally compofed of ecclefiafli-

cal perfons ; and that the riglrt of vifitation does not arife from

any principles of the canon law, but of necefllty was created

by the common law (f). And yet the power, and jurifdi6lion

of vifitors in colleges was left fo much in the dark at common

law, that the whole do<Strinc was very unfettled till king Wil-

liam's time ; in the fixth year of whofe reign, the famous cafe

of Philips and Bury happened (g). In this the main quellion

was, whether the fentence of the bifhop of Exeter, who (as

vifitor) had deprived doflor Bury the redor of Exeter college,

could be examined and redreffed by the court of king's bench.

And the three puifne judges were of opinion, that it might

be reviewed, for that the vifitor's jurifdiftion could not exclude

the common law; and accordingly judgment v/as given in that

court. But the lord chief juftice. Holt, was of a contrary

opinion ; and held, that by the common law the office of vi-

fitor is to judge according to the ftatutes of the college, and to

expel and deprive upon juft occafions, and to hear appeals

of courfe ; and that from him, and him only, the party griev-

ed ought to have redrefs ; the founder having repofed in him
fo entire a confidence, that he will adminifter juftice impar-

tially, that his determinations are final, and examinable in no

ether court whatfoever And, upon this, a writ of error beinr

brought in the houfe of lords, they reverfed the judgment of the

court of king's bench, and concurred in fir John Holt's opinion.

And to this leading cafe all fubfequent determinations have

been conformable. But, where the vifitor is under a temporary

difability, there the court of king's bench will interpofe, to

(f) T.ord Rjym. 8. Shov/er. 35. Skinn, 407. £alk. 403.

(g) Lord Raym. $. 4 Mod. jo5. Ca:thew. igo.

prevent
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prevent a defect of juilice (h). Alfo it is faid (i), that if a

.founder of an eleeniofynary foundation appoints a vifitor, and

limits his jurifdi^tion by rules and ilatutes, if the vifitor in his

fentence exceeds thofe rules, an a£tion lies againil: him ; but it

is othcru'ife, w'lere he miltakes in a thing within his power.

IV. We come now, in the lafl place, to confider how cor-

porations may be ditTolved. Any particular member may be dif-

franchifed ; or lofe his place in the corporation, by acting con-

trary to the laws of the fociety, or the laws of the land ; or he

mav rcfign it by his own volun':ary acl (k). But the body po*

litic m.^.y alfo itfelf be diflblved in feveral ways; which diffo-

lution is the civil death of the corporation: and in this cafe

their lands and tenements fhall revert to the perfon, or his

heirs, who granted them to the corporation; for the law doth

.nnncx a condition to every fuch grant, that if the corporation

be dilTo'ived, the grantor ihall have the lands again, becaufe the

caufe of the grant faileth (1). The grant is indeed only during

the life of the corporation; which may endure for ever: but,

when that life is determined by the diiTolution of the body po-

litic, the grantor takes it back by reverfion, as in the cafe of

every other grant for life. And hence it appears how inju-

rioTis, as well to private as public rights, thofe flatutes were,

which vefied in king Henry VIII, infread of the heirs of the

founder, the lands of the difTolved monafteries. Tiie debts of

a corporation, either to or from it, are totally extinguiJlied by

its diiTolution ; fo that the members thereof cannot recover, or

be charged with them, in their natural capacities (n)) : agree-

able to that maxim of the civil law (n), " ft quid univerfttatt

" dehetnr, fingiiUs nen debetur ; ncc, quod debet univerfttas^Jin-

" giili debent:'

A CORPORATION may be diflblved, 1. By a6l of parliament,

which is boundlefs in its operations. 2. By the natural death

of all its members, in cafe of an aggregate corporation.

(h) Stra. 797. (i) Co. Litt. 13.

(i) z Lmw. \e5€. (m) i Lev. 2:57.

(k) u Rep 5€. Cn)f/. 3-4-7

^. Bv
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3. By furr.ender of Its franchifes into the hands of the king,

which is a kind of fuicide. 4. By forfeiture of its charter,

through negligence or abufe of its franchifes ; in wliich cafe

the law judges that the body politic has broken the condition

upon which it was incorporated, and thereupon the incorpora-

tion is void. And the regular courfe is to bring an information

in nature of a writ of quo warranto^ to enquire by what war-

rant the members now exercife their corporate power, having

forfeited it by fuch and fuch proceedings. The exertion of

this aft of law, for the purpofes of the ftate, in the reigns of

king Charles and king James the fecond, particularly by feifing

the charter of the city of London, gave great and juft offence;

though perhaps, in ftriftnefs of law, the proceedings in mod
of them were fufHciently regular ; but the judgment againll

that of London was reverfed by acl of parliament (o) after the

revolution ; and by the fame ftatute it is ena6ted, that the

franchifes of the city of London fhall never more be forfeited

for any caufe whatfoever. And, becaufe by the common law-

corporations were diffolved, in cafe the mayor or head officer

was not duly elected on the day appointed in the charter or

eftablifhed by prefcription, it is now provided (p), that for the

future no corporation fhall be diffolvcd upon that account •

and ample dire6lions are given for appointing a new officer

in cafe there be no ele6lion, or a void one, made upon the

charter or prefcriptive day.

(o) Stat, z W. & M. c. 8. (p) Stat, u Geo. I. c.4.

THE END OF THE FIRST BOOK.
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